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Executive Summary

Climate change is already causing massive harms, in the form of more intense storms,
flooding, heat waves, and drought. Unchecked, it has the potential to cause even
greater damage and destabilize countries worldwide. As economic, regulatory, and
security needs push the United States towards cleaner technologies and away from
fossil fuels, important questions arise about this transition’s impact on workers. If the
new sector does not promise good family-sustaining jobs and worker protections are
not enforced, the shift to clean energy could exacerbate already harmful economic
trends that will undermine environmental goals, as well as the economy overall.

Experts and advocates have analyzed how best to address these challenges. They
have recommended policies that drive high-road working standards, including
good wages and benefits; laws that promote and enable unionization; and policies
safeguarding workplace safety and health in the clean energy industry as well as the
fossil fuel sector, all critical at the current moment when the clean energy industry
is newly developing, and practices are being established.

State attorneys general (AGs) can play an important role in driving a just transition.
As the top lawyers in each state, they are charged with protecting the public through
a wide range of powers, including enforcement, oversight, advocacy, representing
state agencies, and conducting investigations, all of which can be brought to bear on
just transition issues.

This Report catalogs numerous worker-focused recommendations by some of the
organizations that are most active on these issues. It then outlines how AG action
can play a role in this arena, offering a series of ideas and options for AGs to engage,
from actions to help create good jobs in the clean energy economy, to enforcement
and other measures to address issues in the fossil fuel sector. Many AGs have been
active on these issues already and the Report often points to those activities to help
illustrate the ideas. While these recommendations focus on the energy transition
as an illustrative example, the ideas and options laid out in this Report should be
applicable to the ongoing transition in other industries, such as the transportation
sector. The Report’s overall goalis to provide ideasand a framework for understanding
the role of AGs in promoting a just transition.
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I. Introduction

In a recent report, the Intergovernmental Panel on Climate Change and the United
Nations reconfirmed that greenhouse gas concentrations in the atmosphere continue
to rise, leading in recent decades to surface temperatures that are among the warmest
on record, and also to extreme weather events that have already caused catastrophic
damage and unsafe working conditions.’

Within the United States, regulators and lawmakers at the local, state, and federal

levels are working to address rising temperatures by cutting greenhouse gas emissions,
moving toward electrification and promoting clean transportation, and supporting
new, cleaner energy generation.” The most notable recent example, the new Inflation
Reduction Act, is set to drive money to clean energy development throughout the
country.’ This shift will necessarily have a significant impact on jobs, as investment is
moved from industry models that rely on fossil fuels (gas-powered cars, for example, or
coal-power power plants) to new renewable-based models.

The coming shift raises concerns about the impact on workers. Many existing fossil fuel
jobs provide employment with unionized workforces, family-sustaining wages, health
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insurance, and other benefits. Meanwhile, the emerging clean energy industry is not
uniformly embracing a high-road employment model, for a variety of reasons, including
the general anti-union corporate bent and overall poor working conditions in the United
States, as well as concerns about the cost of high-quality jobs.

But there are experts and advocates who offer a vision in which workers’ rights and
clean energy environmental policies are not in competition, but rather compatible. They
advocate for a just transition, which would include the creation of high-quality clean
energy jobs, support for workers in transitioning legacy industries, and protection for
workers from already-existing devastating impacts of climate change.* This approach to
a transition not only helps workers, but can also benefit the government® and improve
efficiency in ways that help save businesses money.°

Accomplishing that kind of transition requires a focused approach to policy and
collaboration across the environmental, labor, and environmental justice fields. Advocates
and experts have emphasized the need to enforce basic labor laws and ensure high quality
jobs that exceed minimal standards in the new renewable energy economy. They have

also emphasized the importance of addressing the needs of workers in the fossil fuel
sector as it phases out, in collaboration with those workers. In addition, advocates have
highlighted the opportunity to right historic wrongs by working with communities to
ensure that the benefits and jobs associated with new clean energy projects are available to
historically marginalized communities that have been overburdened by pollution. Some of
the specific policies proposed to achieve these objectives include increasing union density
in new clean energy industries; enforcing and expanding labor standards and workplace
safety and health protections; encouraging project labor agreements and prevailing

wage requirements;’ and designing training programs that help workers shift into the

new industries.® In the meantime, there is the need to protect workers who are already
adversely affected by rising temperatures and extreme weather.

As this varied list of priorities demonstrates, this is a critical moment for collaboration.
As the Century Foundation’s Amanda Novello has argued, “the strength of the climate
movement is tied directly to the strength of the labor movement: without strong

workers’ rights and protections, it will be highly unlikely that a green transition will be

as aggressive and wide-reaching as needed, in the time we have” Damon Silvers, former
policy director and special counsel for the AFL-CIO, expressed a similar sentiment: “How
climate advocates, governments, and working people interact will determine whether we

contain a warming planet, or end up setting up an unimaginable catastrophe.™

From a social and economic justice perspective, a transition to clean energy that replaces
family-sustaining unionized jobs with low-road, exploitative ones would be deeply
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problematic. From a strategic perspective, both the labor and environmental movements
stand to benefit by grappling with ways to join together in pursuit of common goals.
Workers have an interest in continuing to have a habitable planet and in addressing
climate change, especially as a growing number of people, including on the job, are
already devastatingly impacted by rising temperatures and other climate-related events.
Similarly, environmental advocates have an interest in building a broad-based and justice-
oriented coalition that pushes the changes needed in an expeditious way.

State attorneys general (AGs), with a role on both environmental and labor fronts, can

be key players in this arena. AGs serve as the top lawyer in each state. They have a wide
range of powers and tools: they advise and represent state agencies, pursue both labor
and environmental policies that are in the best interests of the state’s residents, file civil
lawsuits and sometimes criminal charges to bring wrongdoers to account (including
sometimes in labor or environment-related cases), and advocate for their constituents at
the state and federal level. With these powers, AGs have the potential to have a marked
impact in relation to a just transition—addressing the climate crisis through advocacy for
more protective state and federal policies, while also enforcing worker protections.

The goal of this Report is to provide a briefing about these pressing issues for AGs and

the lawyers in their offices. The Report provides a basic background on the concept of

a just transition and outlines the main policy recommendations. The purpose is not

to be encyclopedic, but to highlight significant areas of activism for AGs who have
primarily focused on environmental issues and are now engaging on matters related to
the transition. The Report will also be of interest to AGs active on labor issues. And this
Report can help inform the understanding of labor and environment-focused government
lawyers generally (whether in local, state, or federal government) about this work, as these
issues are likely to remain relevant for some time to come.

Another goal of the Report is to highlight the potential for AG action in this area for

an audience of environmental or labor advocates that may be interested in seeking
partnerships, support, or greater enforcement efforts on these issues. Though certain
policy areas may lend themselves better to AG action than others, there is a possible role
for AGs on many of the issues that matter to this economic transition.

The Report begins by addressing the term “just transition,” which has commonly been
used to refer to the many policies needed to aid workers affected by a transition; the
Report discusses the history of the term and its use now. The Report then summarizes
the tools and powers that AGs have, with an emphasis on the ones that could be used
to promote and support a just transition. The Report looks at a number of policy
recommendations for achieving a just transition, both for the clean energy sector and
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for the fossil fuel sector. With the energy industry as the focus, the Report analyzes

the potential role that AGs can play in relation to a just transition. In that Section, the
Report highlights this role by pointing to many examples of work that AGs have already
undertaken in these areas. The issues and recommendations are likely similar in many
other affected industries (such as automobile manufacturing plants), but focusing on
the energy industry helps provide specific examples of policies and options that can be
considered broadly.

Finally, climate change is already adversely affecting workers across many industries, with
extreme heat harming indoor and outdoor workers," floods making it dangerous to go

to work,' and severe tornadoes imperiling workers and even leveling warehouses.'* The
changes have also led to new worker hazards and abuses. Workers who need to stay home
because of an impending hurricane can face layoffs.”” An industry of traveling clean-

up workers has developed to address recovery and repair clean up needs after weather
disasters around the countrys; it is staffed with vulnerable workers and is rife with worker
abuse and dangers."* While this Report focuses primarily on transition issues, it also
contains some brief ideas about how AG offices can play a role in relation to already-
existing worker crises caused by climate change.
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II. Background

This Section begins by defining “just transition.” It then describes the roles and powers
of an attorney general, in order to outline the tools available to AGs for addressing the
recommendations.

A. Defining “Just Transition”

Many advocates and experts have focused on the impact on workers of climate change
and the economic changes that are underway to address it. Often, these discussions
have used the term “just transition” to refer to a very broad set of recommendations
and issues related to an “approach to energy transition that includes protections for
workers and communities.”'> For example, the Just Transition Centre, an organization
that was established by the International Trade Union Confederation, explains that a
“plan for just transition provides and guarantees better and decent jobs, social protec-
tion, more training opportunities and greater job security for all workers affected by
global warming and climate change policies”'®
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The use of the term does not guarantee that a transition will be just, however. Many
prior transitions have had aspects that were distinctly unjust, leading the late AFL-CIO
President Richard Trumka at one point to describe it as “just an invitation to a fancy
funeral” (although he adopted the “just transition” terminology in later comments);
meanwhile, some advocates choose to frame the discussion around “good climate jobs"’
Nonetheless, the “just transition” terminology is commonly used and can be helpful for
identifying the goals and challenges in this area.'® Thus, in gathering knowledge and
recommendations focused on transition issues, this Report uses the term loosely to

refer to recommendations that are focused on improving conditions for workers and on
righting historic wrongs at a time of transition. It does this along three fronts:

FIRST, the Report looks at recommendations focused on ensuring that the new clean en-
ergy jobs are good jobs. Defining a quality job is a challenging endeavor.” But the Families
and Workers Fund along with the Aspen Institute recently released a shared definition of
job quality, which is a useful guide. The definition includes economic stability (including
a living wage, decent benefits, safe working conditions, and a predictable work schedule,
among other things); economic mobility and potential for advancement; and respect and
a voice on the job (which would most commonly be achieved through collective bargain-
ing).?’ Creating such jobs would require, as a baseline, effective enforcement of existing
worker protection laws. But it would also require advocating for policy choices that will
strengthen workers’ rights, including those that will lead to high-road employment prac-
tices and ideally, facilitate unionization in the clean energy sector.

SECOND, the Report outlines the need for support and assistance for workers currently
in the fossil fuel sector, so that “policies which are environmentally beneficial do not cause
undue harm to the social or economic well-being of those who are, or have traditionally
been, dependent on the fossil fuel sector”*! As an example, the Just Transition Fund was
set up by a coalition of funders to “create opportunity for the communities hardest hit by

coal’s decline”*?

THIRD, the term “just transition” has been used to address the need to direct new

jobs and opportunities toward marginalized communities and populations that have
been disproportionately burdened by pollution (although care needs to be taken to
direct jobs to locations where labor standards are adequate).”* As Peggy Shepard, co-
founder and Executive Director of WE ACT for Environmental Justice explained, the
clean energy transition is a time of transformative change and that change should be
harnessed to right historic wrongs and build “resilient communities,” meaning it should
be a change that includes consideration for frontline communities, the impact of energy
costs on vulnerable communities, and worker solutions that include groups that have
been excluded from the job market.?* In a post, the Natural Resources Defense Council
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(NRDC) took a similar position: “A just transition should also account for the well-being
of community members who never worked for the plant but breathed the polluted air and
saw very little benefit from the facility. To focus entirely on displaced workers and leave
historically marginalized people out of the just transition picture would be, well, unjust.”*

These three sets of recommendations may at times be in tension. For example, many
states with low-road labor standards also contain marginalized communities in
disproportionately polluted areas. But the three lenses are all important to the discussion.

B. AG Powers

When it comes to addressing the climate crisis, environmental and labor issues intersect
in multiple ways. Increasing heat and other extreme weather caused by climate change
are already endangering many workers.?® Policies that shift the economy away from one
source of energy to others mean that jobs will be shifting too. And whole segments of
U.S. society have borne and will continue to bear the brunt of reliance on fossil fuels in an
inequitable manner.

Attorneys general have tools to address many of these issues. AGs have enforced existing
law, including anti-wage theft, prevailing wage, and other worker protection laws,*" all of
which could be enforced in the new clean energy economy. In addition, AGs have worked
to improve worker protection standards in the face of risks exacerbated by a changing
climate, by, for example, pushing for improved safety standards at chemical plants

that face higher risk of accidents due to extreme weather.”® As the economic transition
towards clean energy intensifies, there will be more opportunities to advocate for stronger
environmental protections and labor protections in new projects. To provide background
on the tools that AGs possess which can come into play in relation to just transition
advocacy, this Section briefly describes AG actions in the areas of climate advocacy and
worker protection and in areas where environmental and worker protection overlap.
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Climate Action

Attorneys general are uniquely situated to push for strong
é climate policies at multiple levels of government, and they
4 have been key players since the beginning of the United
States’ climate response. Case in point: AGs were centrally
responsible for pushing the Environmental Protection
Agency (EPA) to begin regulating greenhouse gas emissions
from motor vehicles. The Clean Air Act, passed in 1963,
has a section that requires EPA to regulate any air pollutant
emitted from a vehicle if the pollutant is found to pose a
danger to public health.” In 1999, a coalition of environmental
non-profit organizations and clean energy industry groups filed
a rulemaking petition arguing that, since vehicles emit greenhouse
gases (GHG) such as carbon dioxide, and since those emissions
threaten public health by warming the climate, EPA is required by the Clean Air
Act to cut greenhouse gas emissions from vehicles.” In 2003, EPA denied this petition,
asserting that since Congress’ intent behind the Clean Air Act was merely to regulate
substances that polluted the air, not to address climate change, the agency did not have
authority to regulate greenhouse gas emissions. EPA stated further that even if it did have
the authority to do so, “setting GHG emission standards for motor vehicles [was] not
appropriate at this time.™"

In response to that denial, a coalition of AGs led by Massachusetts, along with cities
and environmental organizations, challenged EPA’ response in the D.C. Circuit Court
of Appeals. After the D.C. Circuit denied the AGs’ petition for review in a 2-1 decision,
the AGs filed for certiorari at the Supreme Court. The Supreme Court ultimately ruled
in favor of Massachusetts, deciding that the definition of “air pollutant” “embraces all
airborne compounds of whatever stripe.” Accordingly, the Court held that EPA not only
has the authority to regulate greenhouse gas emissions, but must do so unless it can
prove that greenhouse gas emissions are not a threat to public health: “Under the clear
terms of the Clean Air Act, EPA can avoid taking further action only if it determines that
greenhouse gases do not contribute to climate change or if it provides some reasonable
explanation as to why it cannot or will not exercise its discretion to determine whether
they do . .. EPA has refused to comply with this clear statutory command.”*

Since Massachusetts v. EPA, many AGs have continued to push for stronger climate
action. During the Trump administration, different coalitions of AGs challenged

the administration’s many environmental rollbacks or joined in those challenges,”
winning against the administration in 83% of the cases.** In addition, coalitions of AGs
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successfully opposed a harmful methane rule, successtully fought off the steepest of

the proposed budget cuts for EPA, and successfully advocated for legislation to address
hydrofluorocarbons.” During the Biden era, as of mid-2022, AGs had filed many sets

of comments on the Biden administration’s federal rules related to climate, in many
cases pushing federal agencies to issue rules stronger than those proposed, or with more
aggressive compliance timeframes. Coalitions of AGs have also sued Biden-era agencies
when those agencies make decisions that are flawed and not protective. For example, one
coalition sued the U.S. Postal Service for its decision to replace its fleet with gas-guzzlers
rather than even consider the benefits of a larger number of electric vehicles.”* Another
AG coalition sued EPA for a decision not to require aircraft manufacturers to reduce
greenhouse gas emissions.”

States are also beginning to implement climate statutes with aggressive goals, and AGs are
on the frontlines of defending those decisions. For instance, New York Attorney General
Letitia James’ office “is actively engaged in assisting agencies with the implementation of
[New York’s Climate Leadership and Community Protection Act] to ensure it meets its
goal of cutting greenhouse gas emissions and fostering a just and equitable transition to a
green economy in New York?® Her office recently successfully defended a state agency’s
decision to deny a permit for an expanded gas facility, which was based on the state’s
aggressive climate goals.”” And in Massachusetts, Attorney General Maura Healey has
been pushing for utility regulations on gas facilities that enable the state to meet its climate
goals.®

Overall, AGs are focused on using their many varied tools to push for national action on
climate.
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Enforcing Worker Protections

A number of AGs have dramatically increased their involve-
ment in protecting worker’s rights in recent years.*!

Environmental Harms Related to Workplaces

Attorneys general have used their enforcement and inves-

tigatory powers to pursue employers for wrongdoing that

causes both environmental harm and harm to workers, as

shown by several examples from the past several years. For
example, after a mining company entered bankruptcy, Ken-
tucky Attorney General Andy Beshear investigated the com-
pany to examine whether the company complied with bond
requirements designed to protect the environment and the work-

ers.* Former Illinois Attorney General Lisa Madigan in 2013 filed a

complaint against ExxonMobil for hydrogen sulfide emissions that endangered workers
at a refinery outside of Chicago.” In April 2021, Illinois Attorney General Kwame Raoul,
along with the U.S. Department of Justice and EPA, signed a consent decree (building on a
2005 consent decree) with ExxonMobil Oil Corporation to resolve violations in a different
Illinois location.**

Pennsylvania Attorney General Josh Shapiro conducted an extensive investigation into the
risks to neighbors, workers, and first responders posed by the fracking boom in the state*
and published a lengthy grand jury report with recommendations.* The recommenda-
tions included a call to require disclosure of the chemicals used in the industry before
drilling happens, in order to protect workers and first responders from the hazards of
addressing a spill or accident without knowing the chemical at issue.*’ In at least one case,
the investigation also led to charges against an oil and gas company that allowed methane
emissions to contaminate neighbors’ wells.*

In 2018, Washington Attorney General Bob Ferguson sued the U.S. Department of Energy
over its failure to control hazardous vapors from emitting from the Hanford Nuclear Reser-
vation, which contained over 1,500 dangerous chemical gases. AG Ferguson’s lawsuit led to a
settlement under which the Energy Department was required to test and implement controls
to capture the chemical vapors at the source.” Wisconsin Attorney General Josh Kaul won a
judgment against multiple construction companies for mishandling asbestos when building
a new U-Haul site, although the resolution did not require notification of, or attain specific
relief for, potentially exposed workers.”® And North Carolina Attorney General Josh Stein
recently sued manufacturers of firefighting foam arguing that the foam contains PFAS chem-
icals that are harmful to the firefighters and other first responders who use the material.”!
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Enforcement in Wage Theft, Misclassification, and Related Cases

A number of AGs have sued or criminally prosecuted employers for wage theft, payroll
fraud, committing fraud in relation to minority- and women-owned business certifica-
tions for public projects, and more.>* Investigations and actions around these topics have
been brought in California, Illinois, Maryland, Massachusetts, Michigan, Minnesota,
Montana, New Jersey, Pennsylvania, Rhode Island, Vermont, Virginia, Washington, West
Virginia, and Washington, D.C.*?

Improperly labeling workers as independent contractors, or independent businesses, when
they should be treated as employees allows companies to deprive the workers of a host
of rights. Some AGs have been active in pursuing claims against companies that illegally
misclassify their workers. California Attorney General Rob Bonta sued Uber and Lyft for
misclassification.”* Massachusetts AG Healey has a similar case against these two compa-
nies; her office recently defeated their motion to dismiss.” In October 2022, Washington,
D.C. Attorney General Karl Racine and Minnesota Attorney General Keith Ellison both
sued the delivery company Shipt for misclassification.’® Attorneys general of Massachu-
setts, New York, Pennsylvania, and Washington, D.C. have pursued other actions against
companies that misclassify their workers.”” Some AGs have also provided workers with
information about misclassification and resources for seeking help.*®

No-Poach Agreements

Some AGs have also been active in stopping anti-competitive no-poach agreements,
which are agreements between employers that prevent employees from leaving a job at
one company for a position at another company that is party to the no-poach agreement,
making it difficult for workers to seek out higher wages and better working conditions.
Washington AG Ferguson’s two-year investigation into this issue led to agreements with
237 national franchise chains to end no-poach practices, which independent research has
found led to increased pay rates for workers at those companies.” New York AG James
has also taken action to protect workers from the harms of no-poach agreements, with a
recent action against two title insurance companies.®
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Policy and Advocacy Beyond Enforcement

Attorneys general also have other tools in addition to enforce-
ment. These activities fall into the broad categories of repre-
senting and advising client agencies, educating the public,
issuing reports, using the bully pulpit, engaging in feder-
al and state policy and legislative advocacy, and litigating

against the federal government.

Representing and Advising State Agencies
Attorneys general have a role in advising state agencies on
implementing programs and laws. As mentioned previously,
New York AG James has been advising state agencies as they im-
plement the state’s Climate Leadership and Community Protection
Act.®! In some states, AGs serve as general counsel for state agencies,
while in others, they may have a more informal advisory role.®> AGs are also state agen-
cies’ litigation counsels, defending state laws and state-level regulatory policies that flow
from those policies.” AGs can also issue advisories to state and municipal agencies, pro-
viding them with guidance about how to proceed in light of new legal developments. For
example, several AGs issued advisories about how state and municipal agencies should
proceed with regard to union member dues after the Supreme Court decided Janus v.
AFSCME, Council 31 concerning fair share fees previously paid by public employees who
were not union members.*

Public Education

Attorney general advocacy can also take the form of community outreach and awareness
campaigns. For example, California AG Bonta recently issued a report highlighting ten
rights that workers should be aware of, including “the right to organize and join a union”
and the right to a minimum wage, along with other wage-and-hour protections.® There
are many other examples of this public education work, including AGs who worked to
bring attention to COVID-related policies and guidance,*® and AGs that held workers’
rights events.®” In New York, AG James issued a press release supporting the efforts of the
Buftalo Starbucks’ employees to unionize.*® Several AGs have released Labor Day reports
highlighting their offices’ action to protect workers.*” And Washington, D.C. AG Racine
testified in Congress,” published a report about worker misclassification, and hosted an
event to highlight worker rights.”

These public education activities include work related to addressing the climate crisis. For

example, in August 2021, Oregon Attorney General Ellen F. Rosenblum ordered the re-
lease of the names of people who died of hyperthermia during the heat wave that hit the
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state in June 2021, several of whom suffered from unsafe exposure to heat at work.” AG
Rosenblum released the names to “inform the public about the impact of this historic
event on affected communities, help the public assess the government’s preparedness and
responsiveness, and facilitate the development of appropriate public policies that antici-
pate future extreme climate events.””

Investigations and Other Soft Powers

Attorneys general also have the ability to use advisories, opinion letters, or other vehicles
such as investigatory letters, to influence policy and company behavior.”* For example,

in 2016, a group of AGs sent letters to over a dozen major retailers seeking information
about their use of “on-call shifts” in which workers had to call in or report to work without
any guarantee of being assigned actual work hours; the retailers ultimately agreed to stop
using this practice.”” Along similar lines, in 2017, after receiving complaints from workers
unable to use certain job search websites because of built-in age cutofts, Illinois AG Madi-
gan sent letters to Beyond.com, CareerBuilder, Indeed Inc., Ladders Inc., Monster World-
wide Inc. and Vault requesting information about their practices.” After receiving the
letters, several of the companies fixed the issue.”

Legislative Advocacy and Litigation on Policy Issues

Attorneys general have also played a significant role in advocating for policy goals in Con-
gress, at agencies, and at the state level.”® In August 2021, a coalition of 17 AGs sent a letter
urging the Senate to pass the Protecting the Right to Organize (PRO) Act of 2021, which
proposes to strengthen and expand employees’ union and organizing rights in the work-
place.” And in July 2019, AGs urged Congress to “prohibit the use and storage of a fire-
fighting foam containing PFAS chemicals” because of the serious risks that PFAS contami-
nation poses to human health and the environment.*

There are also advocacy options that involve state level legislation. For example, Minneso-
ta AG Ellison recently convened an advisory task force on expanding the economic secu-
rity of women; the resulting task force report contained many recommendations for state
legislation, including, for example, urging more robust paid leave laws and measures to
address gender and racial pay gaps.®! Washington AG Ferguson proposed a bill which was
recently signed into law to provide stipends and reimburse some expenses so that people
with lived experiences can participate in state-wide stakeholder groups, councils, com-
missions, boards and other similar groups set up to assess and make recommendations to
address problems like those raised by the energy transition.*

Sometimes AG advocacy can involve local policies. For example, in September 2022, New

York AG James led a coalition of 15 AGs in filing an amicus brief to defend a New York
City law that prevents employers at fast-food chains from terminating or reducing the
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hours of an employee without giving a legitimate reason.* The legal questions at issue
implicated not only the local law, but also the ability of states generally to set and enforce
their own generally-applicable labor standards.

Attorneys general have also frequently engaged in advocacy to improve federal environ-
mental standards and labor protections. For example, a coalition of AGs recently provid-
ed testimony to EPA urging the agency to improve its safety rules for chemical plants that
deal in hazardous air pollutants, by, for example, requiring facilities to consider safer alter-
native technologies, conducting real-time air-monitoring, and improving emergency com-
munications with fenceline communities bordering plants that emit hazardous waste.™

Attorneys general have also used notice and comment procedures during the rulemaking
process to advocate for stronger federal protections in areas from pesticide use to wages
and benefits. Coalitions of AGs have filed comments addressing a range of work-related
issues, including child labor, overtime coverage, joint employment, misclassification, and
non-compete provisions in employment contracts.*

Attorneys general have also actively litigated or filed amicus briefs with the goal of in-
fluencing federal policy. When the Trump administration finalized a rule that depressed
wages for farmworkers, California Attorney General Xavier Becerra filed an amicus brief
supporting a challenge to the rule, explaining that the rule harmed farmworkers, exacer-
bated the farmworker housing crisis, and undermined California enforcement of worker
protection laws.* In December 2020, a federal district court in California enjoined the
rule.®” AGs also sued® and helped obtain an order blocking enforcement of a Trump-era
rule that loosened restrictions on pesticide use and put workers at risk.** AGs engaged
on numerous other federal rules during the Trump era, including advocating for regula-
tions of ethylene oxide (a carcinogen emitted at commercial sterilization and fumigation
operations which endangers workers),” and methylene chloride,” a solvent that endan-
gers workers and fenceline communities. And they continue to advocate with the relevant
agencies since the transition to the Biden administration.”

As these examples show, AGs have numerous tools at
their disposal to use in pursuit of strong climate action

and workers' rights, which can be applied to the task of
promoting a just transition.
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III. Clean Energy and
a Just Transition

A. Introduction

Many labor and climate advocates have recommended approaches that would protect
workers in the new clean energy sector, thereby inherently challenging the idea® that
economic justice and environmental progress are at odds.” As a coalition of environ-
mental justice organizations recently noted, “a healthy economy and clean environment
can and should coexist™ Labor experts Betony Jones (now Director of the Office of
Energy Jobs at the Department of Energy®®) and Carol Zabin at the UC Berkeley La-
bor Center wrote that policy solutions must be chosen carefully to strike this balance:
“While climate policy is not a jobs program, the particular mix of strategies and public
investments that we choose to meet our greenhouse gas reduction goals do have an in-
fluence over the types of jobs that are created.™’

21



One example of such crossover advocacy concerns the case of Rivian: in November 2021,
a coalition of 10 prominent environmental organizations called on the company, a quick-
ly-growing electric vehicle start-up, to engage meaningfully with unions, asserting that
“labor, the environmental movement, and business can work closer together to meet the
challenge of climate change and quality jobs while adding even greater value to com-
panies”® It is yet to be seen how Rivian will respond. (Concerns about Rivian working
conditions appear to be valid: in December 2021, Illinois Attorney General Kwame Raoul
announced a settlement requiring subcontractors building a Rivian production line to pay
back wages to workers who had been underpaid, and more recently, Rivian has become
the subject of complaints to the Occupational Safety and Health Administration (OSHA)
of the U.S. Department of Labor about alleged workplace safety and health violations at an
Mlinois plant.)®

This Section highlights several recommendations made by advocates and experts to make
clean energy jobs high quality ones, with fair wages, good benefits, and strong worker
protections. (Appendix A of this Report lists some of the many organizations active on
these issues). The below discussion focuses on the energy sector, but many of the policies
and principles could apply in other affected sectors. For a more in-depth discussion of the
transportation sector, a recent Economic Policy Institute report provides a good starting
point.'” Finally, this Section turns to equity considerations that should be considered in
addressing just transition issues and then describes several approaches that have been im-
plemented through state-level statutes.
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B. Recommendations

Increasing Rates of Unionization in the Clean Energy Sector

Unions have significantly improved wages, benefits, workplace safety, and other working
conditions for members and for workers broadly throughout the country.'” While unions
have their own history of racial exclusion,'?> the demographics of union membership have
changed considerably in recent decades.'” Research also shows that unions also can help
reduce gender and race inequities.'™

At present, the growing clean energy sector has significantly lower unionization rates than
legacy fossil fuel industries: union density in solar and wind industries are 6%, around
half the unionization rates of the fossil fuel sector (10% and 11% for coal and natural gas,
respectively).'” These are very significant disparities.

The clean energy sector is varied, though, suggesting the need for a nuanced approach in an-
alyzing the issue of unionization.'® Some of the sectors projected to grow considerably in a
clean energy economy are currently unionized at rates comparable to those in the fossil fuel
sector,'”” such as transmission/distribution/storage (17% union density) and energy efficien-
cy (10%)." And major unions have identified places where benefits to both workers and the
environment overlap, and have advocated for policies on this front, such as teachers’ unions
advocating for union-built electric school buses.'” In addition, policy decisions could in-
crease unionization rates in green jobs.""” For newly emerging clean energy sectors, the current
ongoing economic shift to cleaner jobs provides a unique and critical opportunity to create
high-quality and unionized jobs. As writer Lee Harris observed, “if low-quality jobs are created

first, it could prove hard to level up later . . . standards set now are likely to be locked in”'"!

Benefits of Unions

In a recent report, the Economic Policy Institute found that union workers earn an aver-
age of 11.2% more than nonunion counterparts.'? In addition, there is a substantial chasm
between access to benefits for union versus nonunion workers: 94% of workers covered by
a union contract have access to employer-sponsored health benefits, and 91% have access
to paid sick days; those figures are 68% and 73%, respectively, for nonunion workers.'"

In addition, when unions are present in an industry, they improve conditions for all
workers, not just members. A 2016 report by the Economic Policy Institute explains,
“Nonunion workers benefit from a strong union presence in their labor market in many
ways. Strong unions set pay and benefits standards that nonunion employers follow.
Those employers may raise pay for some workers to forestall an organizing drive, which
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leads to an upward adjustment in wages of workers above them, to maintain relative pay
differentials (similar to the effects of minimum-wage increases).”''*

The report estimated that for male high school graduates without a college degree, weekly
wages would have been 8% higher in 2013 if unionization rates were at their 1979 levels.
In this way, the decline of unions has exacerbated wage inequality, explaining about one-
third of the growth of wage inequality among male workers.

Also, without unions, workers have no clear avenue to effectively negotiate the conditions
of their employment. During the COVID-19 pandemic, workers in unions were able to
advocate for additional protections, including personal protective equipment and paid
sick leave, while many nonunion workers who advocated for themselves risked retaliation
or termination.'"” That type of collective voice and leverage will likely be necessary to ensure
that clean energy jobs avoid the low-road practices common in so many other industries.''®

In the solar industry, for example, temporary solar installation workers are already ex-
periencing poor working standards and a need more stable employment, fair wages, and
safer working conditions."” One solar company in California, for example, recently faced
a class-action lawsuit for violating wage and other labor laws, ultimately agreeing to a $1.8
million settlement.'”® And in the auto industry, workers are already seeing a shift towards
low-road and nonunion jobs in the rapid transition to electric vehicles.'"”

Across the board, the ability to collectively negotiate over terms and conditions of employment
will likely become even more important as rising temperatures and other features of the cli-
mate crisis lead to uncertainty and hazardous working conditions in many industries.'*

Unionization can benefit employers, too. Unions can reduce turnover and increase em-
ployee retention; this union advantage has been cited as a reason for recent success of
unionized UPS compared with FedEx and Amazon, which struggled to attract workers
during the current labor shortage.'?! Unions can also increase productivity and improve
communication among workers and companies.'*> And for a concrete example, one solar
installation company struggled to find workers amid an electrician shortage, but reported
that once the company became unionized, it opened up a new pool of workers from the
International Brotherhood of Electrical Workers.'*

Increasing Union Density in the Clean Energy Sector

Many labor leaders and scholars have written extensively about ways to increase union
density broadly within the United States.'** In addition to approaches for increasing
unionization generally, experts and advocates have identified certain measures to promote
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unions specifically in the clean energy sector. One proposal is to place clean energy jobs
directly in the public sector. Given significantly higher union density among public sec-
tor employees,'* making such jobs public sector positions would create a higher “likeli-
hood of climate jobs being union jobs.”'* Another proposal includes “designating taxpay-
er-funded clean energy projects as public work projects,” which would require payment of
the prevailing wage and would enable unionized contractors to successfully compete for
such contracts, making it far more likely that the resulting jobs would be union jobs.'*’

The BlueGreen Alliance argues that creation of high-quality clean energy jobs will require
policies that facilitate worker organizing and increase union density.'*® The Alliance, like
most U.S. labor organizations, urged passage'* of the Protecting the Right to Organize
(PRO) Act, which passed the House in 2021,"*° and which would broadly reform outdated
labor laws and make it significantly easier for workers wishing to unionize to successfully
do so."*! In addition, misnamed “right-to-work” laws existing in approximately half of the
states make unionizing more difficult; these laws weaken unions by allowing workers in
union shops to benefit from union protection without having to pay union dues."*?> Even
without passing the PRO Act, repealing right-to-work laws in states where they exist could
help provide workers with more hospitable conditions for forming and joining unions.

A key tool in ensuring high-road working conditions as well as facilitating union densi-
ty in clean energy jobs and jobsites is the use of project labor agreements (PLAs)."** PLAs
are a type of contract used in the construction industry to set the terms and conditions of
employment on large projects of long duration and design complexity. They are generally
negotiated between the owner or managing entity of a construction project and a building
and construction trades council (a grouping of local construction unions)."** They operate
like a job-site constitution, establishing worksite conditions, project execution and proto-
col to resolve labor disputes without strikes and lockouts. Many PLAs include communi-
ty workforce goals that increase access to construction jobs for veterans, local residents,
disadvantaged workers, and small businesses.'*> PLAs govern the terms and conditions

of employment for all workers—union and nonunion—on a given project. They can be
used to protect taxpayers by eliminating costly delays due to labor conflicts or shortages of
skilled workers. Sometimes PLAs require exclusive use of union labor, while other times
they require a set percentage of labor to be conducted by union workers. For example, the
developers of Vineyard Wind—a recently-permitted utility-scale offshore wind project
that will be the first of its kind in the United States—signed a PLA"*® with a coalition of
Massachusetts unions and agreed to hire union workers for fifty percent of the jobs cre-
ated by the project. In New York and New Jersey, a recently-announced federal offshore
wind lease includes stipulations that encourage PLAs, in addition to incentivizing local
employment and requiring input for affected communities."*” A solar farm in Highland
County, Ohio, has a PLA governing the construction phase; PLAs are also being used in
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West Virginia in construction in the growing wind electricity industry."*® And the Danish
wind developer Orsted signed a PLA in May 2022 with U.S. building trades unions to con-
struct offshore wind farms with a union workforce."* Many states have policies promoting
the use of PLAs in state-funded projects, but some states restrict their use.'*

In addition to these government-driven methods, support from the clean industry itself
would also help boost unionization. The Environmental Working Group, a nonprofit orga-
nization that uses science to advocate for a healthy environment, argues that “the burden
of finding common cause doesn't lie only with unions. To gain labor’s support for the tran-
sition, clean energy industries must also embrace unionization . . . Labor leaders should
show support for these initiatives, but clean energy leaders must also embrace unioniza-
tion and commit to raising wages and benefits”'*! Indeed, some clean energy projects have
voluntarily recognized unions, like Coalfield Development and its project partner Solar
Holler, the biggest West Virginia solar installer.'*

This approach promises benefits to businesses. For example, “labor peace agreements”—
agreements “which prevent union-busting by employers in exchange for workers’ pledge
not to strike”—are being used to help improve working conditions and ensure workplace
stability in the emerging cannabis industry.'** In Europe, sectoral bargaining has led to
greater union density and less adversarial relations; this approach may also be a help-

ful model.'* But even if U.S. clean energy industry leaders do not affirmatively embrace
unionization, it would be significant and potentially transformative if clean energy com-
panies would approach union campaigns simply with non-opposition, or neutrality, or if
they would agree to recognize a union based on “card check” (a showing of majority sup-
port based on signed union cards) rather than demanding an election.

Other Tools in Addition to Unionization

Some advocates have focused on public policy and other tools for promoting good clean
energy jobs.'"* For example, Betony Jones and Carol Zabin proposed a number of ap-
proaches to support growth of good jobs in the mid-scale solar market: “strong enforce-
ment of employment law, skill certification requirements and other labor standards, proj-
ect labor agreements, unionization, or other changes”'*® The following Section outlines
some tools in addition to unionization for improving job quality for clean energy workers.

Prevailing Wage

One mechanism for ensuring good clean energy jobs is requiring payment of prevailing
wages for the work.'*’ Prevailing wage laws require government contractors to pay a
wage and benefit rate based on similarly employed employees in a given geographic
region.'* These laws ensure that contractors cannot gain an unfair advantage in bidding
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for government contracts by paying sub-par wages or using low-road employment
practices.'” Studies have found that prevailing wage laws have a positive economic
impact.'?

Prevailing wages are determined by location and are set by the government. The federal
prevailing wage laws (the Davis-Bacon and Service Contract Acts) cover federally-fund-
ed construction and service contracts.”! Roughly half of U.S. states have prevailing wage
laws, generally covering public construction and sometimes extending to other kinds of
work as well.'*? For example, in New Jersey, “public” projects include government-funded
construction projects as well as building services work in state buildings.'>?

Significantly, the new Inflation Reduction Act—while not requiring payment of prevail-
ing wages—provides increased tax credits for renewable energy projects that pay workers
the local prevailing wage (defined by the federal labor department) for work on facility
construction, as well as for alterations and repairs during a set time period after a facility
is placed in service.'** As discussed below,'>> methods for enforcement of these Inflation
Reduction Act provisions are still under consideration.

Prevailing wages are beneficial to workers in any industry, but they may be especially cru-
cial in the clean energy sector because of how the industry functions. Utilities have tradi-
tionally built their own coal- and gas-powered plants, but they generally obtain wind and
solar energy from other companies.'*® As Noam Scheiber, a labor reporter for the New
York Times, explains: “When utilities build their own plants, they have little incentive to
drive down labor costs because their rate of return is set by regulators—around 10 percent
of their initial investment a year, according to securities filings. But when a solar farm is
built and owned by another company . . . that company has every incentive to hold down
costs”'*” As a result, wind and solar companies will be more incentivized to keep labor
costs low both to maintain profit and to obtain a competitive advantage. There are reports
of such companies opposing prevailing wage requirements as a result.'*®

Research by Betony Jones, formerly of the UC Berkeley Labor Center, suggests that the
fear of higher wages demolishing profits is misguided.'” First, labor costs are not a large
fraction of the total project costs, so even a large wage increase will only have a small
impact on total costs.'®® And second, prevailing wage requirements lead to more highly
skilled workers, which improves productivity and offsets any increase in wages.'®!

The Center for American Progress has outlined and compiled recommendations for state

and local policymakers on how to implement and strengthen prevailing wage laws.'*® This
guidance is particularly salient at this moment for the emerging clean energy industry.
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As states are playing a lead role in managing and negotiating for new clean energy re-
sources, such as offshore wind,'* they have also pushed for the application of prevailing
wage requirements. For example, in July 2021, Connecticut passed a law requiring prevail-
ing wage for utility-scale solar projects.'® And in its 2021-2022 state budget, New York re-
quired prevailing wage for construction on all renewable energy projects that are 5 mega-
watts or more.'®

Safety and Health Protections

Another policy priority for ensuring a just transition is ensuring workplace safety in
emerging jobs.'® Research has suggested that jobs in renewable energy industries are
generally safer for workers than those in fossil fuel industries.'®” But risks are still present
in the renewable energy field.'® As OSHA has outlined, workers in those jobs encounter
hazards common to many industries, like fall risks, confined spaces, and chemical and fire
hazards; also, they may face new hazards not yet identified.'®

Moreover, as the climate crisis accelerates, impacts such as deadly heat,'” unhealthy air
quality,'”" and dangerous flooding'”* will become more severe; many industries, including
the clean energy industry, will have to adapt to changing conditions. Not only are these
extreme conditions a workplace hazard in and of themselves, but they also exacerbate oth-
er hazards by increasing the likelihood of accidents and error.'”

As with most environmental impacts, climate-exacerbated workplace dangers are not ex-
perienced equally by all workers.'” This is especially the case with extreme heat, which has
become one of the most fatal workplace hazards as global temperatures rise.'”” One study
found that, in California, the risk of injury from extreme heat was five times higher for the
lowest 20% of earners than it was for the highest 20%.'"° This disparity is further exacer-
bated by the fact that lower-income people may live in the hotter areas'”” of cities (or lack
access to air conditioning'").

Several states have implemented worker protections addressing some effects of climate-re-
lated workplace hazards.'” Minnesota passed a workplace safety rule, requiring employers
to provide protections to indoor employees working in extreme temperatures.'® Washing-
ton passed a standard for outdoor workers: employers must train employees and supervi-
sors to recognize heat illness, provide water to employees when temperatures rise above a
certain level, and implement procedures enabling an adequate response to heat-related ill-
ness.'® In the summer of 2021, when a vicious heat wave swept through the west, Washing-
ton and Oregon implemented emergency rules to increase workplace safety protections for
employees.'*> Oregon also recently proposed rules to protect workers from “health and safety
hazards linked to the impacts of climate change: extreme heat and wildfire smoke”'*}
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California’s heat standard covers outdoor workers, and requires employers to provide
them with rest, shade, and water, and also to monitor them, with different provisions de-
pending on how high the temperatures go.'** Researchers have observed that after Cali-
fornia’s standard was enacted in 2005, workplace accidents and injuries during periods of
high heat decreased by approximately 30%.'** A recent study of California’s existing heat
standard highlighted still-existing gaps in protections and potential benefits from even
stronger regulations.'®

On the federal level, in late 2021, OSHA released an advance notice of proposed rulemak-
ing setting a workplace standard on indoor and outdoor heat, thereby signaling its in-
tention to promulgate a standard on the subject.'®” Earlier in 2021, legislation requiring
OSHA to promulgate a heat standard was proposed in Congress as well.'*®

In the absence of standards requiring workplace protection from heat, industries and em-
ployers can craft their own initiatives'®® and provide training'® to protect workers in such
situations. However, laws and regulations are the most effective way both to ensure such
protection, and to provide employers with clear guidance regarding the practical steps
needed to keep workers safe.

Again, unionization provides critical protection for workers, especially in the absence of
laws addressing this particular risk: union workers are more likely than nonunion workers
to report unsafe working conditions and are about 30% more likely to have their work-
places inspected for violations."! This greater propensity to report violations likely stems
from union-created procedures for raising issues, as well as reduced fear of retaliation as a
result of the union contract’s protection.

Local Hire & Community Benefits Agreements

Community benefits agreements are agreements between the owner of a project and rep-
resentatives of community groups where the project is being developed.'”* Communities
can use the agreements to stipulate certain requirements for the projects, such as hiring
from the local community, or guaranteed financial or social benefit from the project; in
return, the developer receives the community’s support for the project.'* For instance, the
lease for an offshore wind farm that is being developed off of the coast of Brooklyn in New
York dedicates funding to programs that will facilitate local hiring, like training and out-
reach that focuses on nearby low-income communities.'"”* Sourcing components for proj-
ects locally may be complicated by the relative lack of a supply chain for clean energy parts
in the United States,'® but for some clean energy materials (such as batteries for electric
vehicles), federal funds are being invested to develop local supply chain production'®® and
the Inflation Reduction Act is designed to increase incentives to develop domestic sup-
plies for the materials needed to build renewable energy projects by providing additional
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tax credits for projects that are built using domestically produced materials."’

Enforcement of the promises in a community benefits agreement can present a chal-
lenge, particularly where the promises are phrased in aspirational terms and lack concrete
deadlines.'”® Even when the agreements contain specifics such as deadlines and numbers,
monitoring and enforcement may be difficult; for example, if the records needed to as-
sess compliance are maintained by the developer it may be difficult for the community to
verify the developer’s claims.'” To improve enforceability of the agreements, NYU School
of Law Professor Vicki Been recommended that the “terms of any [community benefit
agreement] be made part of the development agreement (or similar codification of prom-
ises) between the local government and the developer”** Other recommendations are to
include provisions that can assist in holding the developer accountable, including “clear
timeframes and processes” as well as monitoring, deadlines, and benchmarks, among oth-
er options.”®' Another potential monitoring mechanism could include oversight by state
AGs; for example, New York Attorney General Eric Schneiderman exercised this oversight
when his office investigated a non-profit that had failed to implement a community bene-
fits agreement as it was required to do.*?

Preventing Misclassification of Workers

Sometimes companies attempt to avoid compliance with labor laws by wrongly classify-
ing workers as independent contractors (i.e., independent businesses) when they should
be treated as employees.”*® By misclassifying employees as independent contractors rath-
er than as employees, workers are “denied [access] to critical benefits and labor standards
protections they are entitled to by law;” such as the minimum wage, overtime compensa-
tion, family and medical leave, unemployment insurance, and safe workplaces.*

To aid in a just transition, amidst their efforts to address misclassification broadly, federal
and state policymakers can also focus specifically on preventing misclassification in the
clean energy sector. California did just that when it recently enacted A.B. 794, a bill that
ties labor standards (including proper classification of employees under California law)
to an incentives program that funds vehicle purchases and is designed to reduce truck
emissions.?”

Federal Jobs Program

Advocates have recommended the creation of a federal jobs program to create clean en-
ergy jobs while also investing in and empowering communities that have been economi-
cally and environmentally marginalized.**® For example, Evergreen Action, a climate and
jobs-focused policy group, developed recommendations on structuring a federal jobs
program in a way that “ensure[s] that frontline communities and historically underserved
populations are prioritized” through workforce programs that include the development of
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clean energy infrastructure.””” The proposal envisions direct federal employment focused
on retrofitting homes, building green transportation infrastructure, installing solar panels,
and related projects, while also providing benefits that include health care, childcare, and
networking opportunities.**®

C. Equity Considerations

Severe racial, gender, and other disparities exist in employment in the clean energy indus-
try, as in many sectors of the economy.””” The BlueGreen Alliance describes a disconnect
between new clean energy jobs and communities bearing the brunt of climate impacts in
its Solidarity for Climate Action Report:

Not enough of the new jobs that have been created or promised in the clean energy
economy are high-quality, family-sustaining jobs, nor are these jobs in the same com-
munities that have seen the loss of good-paying, union jobs. Wildfires, hurricanes,
heat waves, droughts, and sea-level rise driven by climate change are hurting commu-
nities across the country and will only worsen if we don’t take decisive action. Lower
income workers and communities of color are hit the hardest and are less able to deal
with these impacts as wages have fallen and their economic mobility and power in
the workplace has declined.?'

Disparities like these exist in many industries, including the fossil fuel industry, which in
2020 was made up of 87.2% white and 85.5% male employees.?!' Unionization can help
address these disparities: although some unions have historically been male-dominated
and lacked racial diversity,?'* the labor movement is increasingly diverse and continues

to evolve.”"” In fact, as noted above, studies show that unions can serve to decrease race
and gender disparities. For example, recent Economic Policy Institute research found that

unions can “help close wage gaps for Black and Hispanic workers.”*!*

As the renewable energy industry develops, there is no reason to believe that companies
will be an exception to workplace inequities merely because those companies are
environmentally beneficial. For example, there have been a slew of worker complaints
and reports of violations at the electric car company Tesla, including allegations ranging
from racism to wage theft to unsafe working conditions.?'* But the clean energy sector
is relatively new, presenting a unique opportunity to create an equitable transition

and reduce these disparities. Thus, recommendations that make equity and anti-

racism measures a focus should be a priority. In the Green Jobs Report, a coalition of
environmental justice organizations lays out recommendations and best practices for a
transition that “address[es] pressing issues of economic and environmental injustice in
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marginalized communities.”*'® The report also provides recommendations for improving
diversity in the clean energy economy, including building a pipeline from Historically
Black Colleges and Universities, as well as increasing the exposure to and engagement
with science, technology, engineering, and mathematics (STEM) programs for people of
color.?!” Demographic data is another important need for boosting this work. In order to
address equity issues, it will be crucial to track gender and racial statistics in relation to
the use of apprentices as well as regarding apprentices’ transitions to employment. Such
data is needed both in programs that support workers transitioning from the fossil fuel
sector to the renewable economy, and also in new green projects. In order to support
tracking and research, this data needs to be granular enough to include hours worked and
hourly pay.

The Labor Network for Sustainability, a non-profit membership organization that works to
build a “labor-climate movement,” published a report last year cataloging the experiences
of workers during prior transitions and providing recommendations for future ones with
the goal of focusing on transitions that “treat[ed] workers and communities as a whole
(and not only as economic entities) while erasing any patterns of marginalization.”?'* The
report recommends wage replacement, funding for localities that will lose funding they
previously received from the industry that is closing down, providing a seat at the table
for affected workers, and cross-sector collaboration between labor, climate, and commu-
nity activists, among many other recommendations.?"” The report explained how many
of these approaches—including workforce training programs, federal jobs programs, and
community benefits agreements—are measures that can be used to help achieve equity or
improve diversity in the industry.
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D. State Approaches

In recent years, state governments have passed laws that include several of the approach-
es highlighted above.*** These state-level measures can prove the effectiveness of policies
that can then be implemented in other states or on the federal front.>*! This Section pro-
vides a brief summary of some state laws relevant to the clean energy sector as illustrative
examples.

Illinois

In September 2021, Illinois Governor ].B. Pritzker signed the Climate and Equitable Jobs
Act.””? Recognizing that “[s]tate investment in the clean energy economy in Illinois can
be a vehicle for expanding equitable access to public health, safety, a cleaner environment,
quality jobs, and economic opportunity;” the Act is expansive; among many other provi-
sions, it aims to increase access to training and job opportunities both for communities
affected by climate change and for communities disadvantaged by coal mine closures.**

The law creates a network of thirteen ‘hub sites’ run by community-based organizations charged
with providing “training, certification preparation, job readiness, and skill development” to
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participants.”** The hubs also facilitate job placement through job fairs, coordinating with
and establishing formal partnerships with potential clean energy employers, and other “job
matchmaking initiatives.?* The law has been praised by the Illinois Clean Jobs Coalition, a
coalition of environmental and labor groups and groups like Warehouse Workers for Jus-
tice.”?® The provisions related to the fossil fuel sector are further discussed below.?’

Maine

A law went into effect in 2022 requiring developers to pay prevailing wages on commer-
cial, mid- and large-scale renewable energy projects, starting in January 2023.>* Also, on
large-scale renewable energy projects, the law allows the government to give additional
weight to bids including agreements with unions or employee-owned contractors.*”’

Maryland

In 2019, Maryland passed the Clean Energy Jobs Act.”*" In addition to setting renewable
energy targets, the Act establishes a workforce development program and includes re-
quirements for project labor agreements and community benefits agreements.”! Most
recently, in April 2022, Maryland passed the Climate Solutions Act, which requires the
state to reduce greenhouse gas emissions to 60 percent of 2006 levels by 2031 and overall
achieve a net zero emission standard by 2045.%*

New York

New York has pursued a number of initiatives that increase clean energy jobs, direct the
benefits to communities disproportionately burdened by pollution, and implement strong
worker protections. For example, the section of New York’s 2022-2023 budget that estab-
lishes funds for a fleet of zero-emissions school buses also defines the construction and in-
stallation of charging/fueling stations for the buses as public work and requires that these
jobs comply with prevailing wage laws.?** In September 2021, New York Governor Kathy
Hochul called for an expansion of the NY-Sun program,”* which would create 6,000 jobs
in the solar industry and “deliver at least 35 percent of the benefits from the investments
to disadvantaged communities and low-to moderate-income New Yorkers.”>** In addition,
she announced the creation of new renewable energy transmission lines which, if ap-
proved through the New York State Energy Research Development and Authority’s pro-
cess, will create approximately 10,000 new jobs.>*® According to the announcement, the
contracts for these projects will include prevailing wage requirements and project labor
agreements, and require the developers to designate $460 million to fund health, jobs, and
capital improvements for local communities.”*” In July 2022, Governor Hochul signed a
new bill containing a provision that increases the use of prevailing wages for renewable
energy projects.”*
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In 2019, New York state signed into law the Climate Leadership and Community Protec-
tion Act. The statute requires the state to reduce greenhouse gas emissions 40% by 2030
and 85% by 2050 when compared to 1990 levels.>** The law has bite: New York recently
denied new permits to two gas plants after finding that they would not serve the new law’s
purpose.”* The law’s legislative findings and declaration emphasize that the shift to clean
energy creates an opportunity to create jobs and to support communities that bear dispro-
portionate and inequitable environmental and socio-economic burdens.**! To implement
this, the Act creates a climate action council, which is directed to convene a just transition
working group to analyze workforce development opportunities related to energy efficien-
cy measures, renewable energy and other clean energy technologies, with specific focus on
disadvantaged communities.*** These issues are discussed further below, in relation to the
fossil fuel sector.

Rhode Island

In June 2022, Rhode Island enacted a number of laws with climate and labor goals.
Among other things, the package requires the state to source 100% of its electricity from
renewable sources by 2033 and includes strong labor standards for renewable energy
projects.**

Washington

In 2019, Washington SB 5116 was signed into law as the Clean Energy Transformation
Act, which committed the state to a greenhouse gas emissions-free supply of electricity by
2045.2* In 2021, the Washington Legislature passed the Climate Commitment Act which
establishes a comprehensive program to reduce carbon pollution and achieve the green-
house gas limits set in state law.** The program will consist of a cap-and-invest system to
reduce carbon emissions within a market-based framework in order to work towards a
net-zero emissions economy. Starting on January 1, 2023, the program will cover industri-
al facilities, certain fuel suppliers, in-state electricity generators, electricity importers, and
natural gas distributors with annual greenhouse gas emissions above 25,000 metric tons
of carbon dioxide equivalent. In March 2022, Washington passed the Move Ahead Wash-
ington transportation package, a 16-year project in which $16.9 billion will be invested in
expanding accessible and affordable transportation and reducing emissions.**®

The Climate Commitment Act aligns with the requirements of Washingtons Healthy
Environment for All (HEAL) Act and includes provisions to promote environmental
justice and equity.”*” The HEAL Act requires the Washington Environmental Justice
Council to make recommendations to the Legislature on projects funded by the Climate
Commitment Act, and requires agencies allocating funding from Climate Commitment
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Act accounts to report their progress toward environmental justice goals to the council.***
It also expands air quality monitoring in overburdened communities, and requires

an environmental justice review every two years starting in 2023 to evaluate whether
criteria pollutants and greenhouse gases are being reduced.*”® Additionally, the Climate
Commitment Act requires the state’s Department of Ecology and local clean air agencies
to adopt additional measures if emissions do not decrease.”’

Many different policies and tools can be used to
promote workplace justice in the emerging clean
energy field, including collaboration with and support
for unions, as well as advocacy for prevailing wage

provisions and other worker protection requirements.
To realize these goals, environmental and labor
advocates and experts will need to find common cause
and collaborate !
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IV. Just Transition
Considerations for
Workers in the Fossil
Fuel Industry

A. Introduction

In October 2021, Norman Rogers, the second vice president of United Steelworkers
Local 675 wrote: “No worker or community member will ever believe that an equitable
transition is possible until we see detailed, fully funded state safety net and job creation
programs.”*? As Rogers explains, creating a fair and sustainable clean energy sector is
only one part of achieving a just transition. When clean energy jobs increase, fossil fuel
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jobs, like those in the coal industry, will necessarily decrease. However, a just transition
can help support communities and workers whose lives have depended on the fossil fuel
economy through this transition and into a more sustainable world. Rogers explains that
the transition needs to include a safety net that includes “wage replacement, income and
pension guarantees, healthcare benefits, relocation and peer counseling for professional
and personal support” as well as funding for communities that will experience shrinking
taxes, and new “stable jobs with good pay and benefits”**

This Section examines the coal sector to highlight some of the impacts of an economic
transition to cleaner fuels. It then outlines recommendations that have been made to
mitigate impacts on workers and communities. The recommendations here are again not
meant to be encyclopedic, but rather to provide a brief overview of the relevant policies
and considerations. While focused on the coal sector as exemplifying many of the issues
that will arise during transitions, some recommendations may be relevant also for other
industries now also moving to cleaner fuels, such as the manufacturing of non-electric
vehicles and other industries.
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B. Coal Industry Downturn - A Case Study

Coal use, exports, and production have been declining over the last decade or longer,

as shown by data from the U.S. Energy Information Administration (EIA). In 2020, for
example, the U.S. electric power sector used nearly half the amount of coal that it used in
2010, with a particularly sharp 22% decrease between 2019 and 2020.%* Coal exports also
decreased significantly (26%) between 2019 and 2020.>* While the COVID-19 pandemic
likely played a role in the marked decreased demand for coal, the downward trend in coal
production has been long coming because of competition from low-cost natural gas and
increasing growth in renewable sources of energy.>* An EIA analysis of coal production
in the United States through 2019 found that overall coal mining productive capacity (i.e.
how much coal a mine is able to output) hit its peak in 2009. In 2019, productive capacity
was down 28% from that peak, and the actual amount of coal produced was at its lowest
since 1978, when production was interrupted by a nation-wide coal-miners’ strike.>’

The drop in demand has led to the closure of coal facilities. EIA reports that fewer than
half of the coal mines operating in 2008 were still open in 2019.°® With these closures
comes the loss of jobs. Between 2011 and 2019, employment in the coal industry de-
clined by nearly 42%.>° In 2011, the U.S. coal industry employed close to 90,000 people;
by 2021, that number had shrunk to 42,000.>°° Given the Biden administration’s decar-
bonization goals,”' and recent investments in clean energy through the Inflation Reduc-
tion Act, use of coal and other greenhouse gas emitting fossil fuels is likely to diminish
further.

Transition needs are perhaps starkest in the coal mining industry.*** The impact can be
devastating: workers lose their jobs and their future income. In cases where coal compa-
nies go bankrupt, workers may even be deprived of pay that they have already earned.®
But the impact of a coal mine closure goes beyond individual or group job loss. In re-
gions supported by the coal industry, a closure can negatively affect the economic and
social health of an entire community. An article in Energy News Network describes the
impact as follows:

Some [workers] move away and many become more reliant on social health services.
Businesses lose customers and healthcare providers see fewer patients with adequate
insurance. Charitable giving among businesses to support local nonprofit social
services dries up just as the need for such services skyrockets. Locally and regional-
ly, revenues to support government services plummet, triggering budget cuts — of-
ten to the very programs most needed to maintain a quality of life and transition to
more sustainable economies.***




C. What Can Be Done?

Advocacy groups have long made recommendations for managing the impact on jobs,
benefits, and overall economic wellbeing that can result from a transition away from fossil
fuels. The Institute for Energy Economics and Financial Analysis, a non-profit organiza-
tion that uses finance and economics to “accelerate the transition to a diverse, sustainable
and profitable energy economy,” emphasizes the need for effective planning. Tom Sanzil-
lo, the organization’s Director of Financial Analysis last year urged West Virginia policy-
makers to anticipate the changing energy economy and plan ahead for closures instead

of reacting to them after the fact.*® “A good plan backed by local and state government,
business, labor and community leaders is a powerful force,” he argues. This Section sum-
marizes the most prominent recommendations in relation to such planning.

Role in Decision-Making

A common theme among recommendations is that affected people and communities
should have a role in decision- and policy-making.?*® The World Resources Institute, a
global nonprofit organization that has been working on strategies to meet the goals of
the Paris Agreement, explains that this inclusion is crucial because “it is easy for decision
makers to wrongly assume who will desire which options.”**” The development of one
recent solar project in a former coal mining town in Kentucky illustrates how failing to
include affected communities in the planning process can diminish support for the tran-
sition to clean energy. One resident, who supports clean energy, reported that the lack of
community input and benefit from this project threatened to turn even a renewable form
of energy like solar into just “another extractive industry.”>®

In January 2021, the Biden administration issued Executive Order 14008, establishing an
Interagency Working Group on Coal and Power Plant Communities and Economic Revi-
talization.?®® The Order instructs the Working Group to “seek the views of State, local, and
Tribal officials; unions; environmental justice organizations; community groups; and other
persons it identifies who may have perspectives on the mission of the Interagency Work-
ing Group.”*”® While conducting extensive stakeholder outreach, the group’s initial report
identifies regions of the country with urgent needs and makes recommendations for ar-
eas of investment, including infrastructure, rural broadband, funding for small business-
es, and transportation funding, among other things.””' Appalachian Voices, an advocacy
group in Appalachia working to protect the environment, also emphasizes the need for
people in these communities to be involved in deciding how the money is spent.?’?
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Training Programs & Equity

While some workers transitioning away from the fossil fuel industry may be able to trans-
late their expertise to the clean energy sector, many others may not be able to do so.
Where feasible, some are likely to need new skills in order to shift over to a clean energy
job;*” without adequate policies in place, such re-skilling will cost workers time and mon-
ey, and involve career setbacks. Workforce training programs can help in these situations,
but experts have cautioned that such programs should go beyond merely providing work-
ers with skills needed in a new job—they should also provide pay and be integrated with
actual jobs.?"™

Even if economically and politically desirable, the replacement of fossil fuel-based jobs
with clean jobs may not always be geographically or logistically possible. Regions rich in
fossil fuel resources may not be similarly rich in renewable resources (such as sunlight and
wind). In addition, in some cases, aging workforces or those with deep community roots
and ties may be less readily able to relocate or may believe it will be difficult to develop
new skills. To address those circumstances, the Labor Network for Sustainability’s re-
port recommended: “income and pension maintenance, relocation benefits, healthcare, a
glidepath to retirement, education, mentoring, counseling, guaranteed good employment
(rather than mere opportunities).”*”> The World Resources Institute recommends several
policies, including social protections like early retirement options and planning for (and
funding) “gaps in geography, timing, and skills.”*’® These gaps may be manifested as relo-
cation needs, temporary unemployment, and training, respectively—all of which have the
potential to be difficult for myriad reasons. The World Resources Institute recommends
working early on with a broad set of public authorities to develop a plan that includes op-
tions such as “relocation, training, and safety nets like early retirement” and ensuring that
any workers who will be affected are part of the decision-making process and are able to
make their own choices about what route to take.?”

Apprenticeships, which allow trainees to earn while they learn, can provide more finan-
cial stability than education that must be paid for through tuition. AFL-CIO President

Liz Shuler has argued that the apprenticeship model is the “best model to take us into

the clean energy future,”””® and indeed, apprenticeship training programs are now highly
incentivized through the recently-enacted Inflation Reduction Act. At the same time, it is
important to ensure proper program design and oversight, so that employers cannot hire
apprentices for lower wages without investing in the training that is the hallmark and goal
of such programs.?”

Opverall, the task of addressing workforce needs is immensely complex. The Environmen-
tal Defense Fund and Resources for the Future recently released a report analyzing more
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than 100 existing policies aimed at “prioritizing fairness for workers and communities that
have historically depended on fossil energy economies” from across the United States and
Europe.” The report reviews policies in the areas of economic development, workforce
development, public benefits, infrastructure, and environmental remediation.?®' After an-
alyzing those policies, the report compiled many recommendations, highlighting the need
for programs that target regional and sectoral differences, are planned and timed carefully,
are coordinated carefully, and are designed in a transparent manner.?*?

In addition, workforce needs (such as training, relocation, and job-hunting) and equity
considerations are both central to any plan for adapting to a transition” and they can and
should be considered together.”® The Deep South Center for Environmental Justice, Grid
Alternatives, and WE ACT all have successful programs that can serve as models for this
approach.?® For example, the Green Jobs Report lists several recommendations for en-
suring that any new legislation includes “components necessary to both combat climate
change and ensure economic stability and good-paying jobs,” including provisions that
protect pension funds, clean up environmental harm, and include community members
in the transition planning.?*® The report also provides advice for “closing the diversity gap
within the Green Jobs and renewable energy sectors,” including financial help with trans-
portation, Occupational Safety and Health Administration training opportunities, and
tutoring as well as mentoring and building connections between companies.?’

There are some existing programs that can be analyzed as potential models. The Depart-
ment of Energy’s Communities LEAP (Local Energy Action Program) is designed to
support environmental justice communities by providing technical assistance funding for
communities to design and develop clean energy programs.”® Exelon, a utility that until
recently also owned a significant amount of nuclear power generation,*** has a workforce
development program that works to address economic inequities in the communities in
which it operates.?”® Another organization, the Massachusetts Clean Energy Center, re-
cently awarded grants to eight different training programs dedicated to helping people of
color, women, and members of environmental justice communities overcome systemic
barriers to joining the clean energy workforce.?”! The programs cover topics ranging from
teaching technical skills to introducing how unions work to addressing logistical barri-
ers like transportation. And pursuant to an agreement with the United Mine Workers of
America, Sparkz corporation will retrain and reemploy coal miners in a cobalt-free bat-
tery plant, helping transition workers while also gaining the benefit of access to workers
highly trained in workplace safety.**
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D. State Approaches

Many states in the United States have already begun to consider how to include coal in-
dustry workers and communities in their just transition plans. The following state exam-
ples illustrate some approaches.

Colorado

In 2019, Colorado passed House Bill 19-1314, which not only expressed a “moral commit-
ment” to assisting workers and communities affected by the coal industry’s decline, but
also created a Just Transition Office, established a fund to implement the statute’s provi-
sions, and charged the office with creating an action plan.?*® The action plan, released in
2020, identifies communities that will be affected by coal-plant closures and sets several
broad goals for addressing the impact of those closures, including training and economic
diversification.”* The Just Transition Office also released a guidance document which ex-
plains that the $8 million dollar fund set up to implement the action plan will be used, for
example, to fund programs that attract new businesses to communities that are or will be
affected by a coal plant closure through capital access programs and other tools.* In 2021,
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legislators passed a bill allocating an additional $15 million in funds to the Just Transition
Office; they passed another round of funding in 2022, $10 million of which will go direct-
ly towards providing coal workers with relief and support, and $5 million of which will go
towards programs to boost community economies.”® In June 2022, Governor Jared Polis
signed the Fund Just Transition Community and Worker Supports bill, which provides
grant funds to various just transition programs for coal communities within Colorado.?”

Illinois

Illinois’ recently-passed Climate and Equitable Jobs Act creates a Displaced Energy Work-
ers Bill of Rights. It requires the Department of Commerce and Economic Opportunity
to give advance notice of a power plant closure, educate displaced workers on transition
programs available to them, and make career consulting and financial planning services
available to displaced workers.”® The Act also establishes a scholarship program for de-
pendents of displaced energy workers. This statute’s clean energy provisions are also dis-
cussed above.””

Maryland

Maryland’s new Climate Solutions Act, passed in April 2022, created a Just Transi-
tion working group which focuses on transitioning fossil fuel workers to clean energy
employment.*”

Montana

Under former Governor Steve Bullock, Montana approached the goal of a just transition
by focusing on training and innovation clusters. The Montana Climate Solutions Council,
formed via an executive order, made recommendations to the state’s legislature, public ser-
vice commission, executive branch, and business and nonprofit partners in a comprehen-
sive Montana Climate Solutions Plan.*”! (Though its implementation under the state’s new
governor may be in doubt,** the plan still provides helpful lessons.) One primary focus

in the plan was preparing the state’s workforce for new opportunities unrelated to coal or
oil. The Council recommended that the state expand existing and develop new apprentice-
ship training programs, as well as training programs for public middle- and high-school
students.

The Montana Climate Solutions Council also focuses on Regional Innovation Clusters,
which the Brookings Institution describes as “concentrations of interconnected business-
es, supply chains, and service providers located in the same geographic area with coor-
dinating intermediaries, and public institutions like universities or community colleges
in a particular field”** The purpose of regional innovation clusters is to build networks,
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incentivize strategic investment, and organize around a common goal of decarbonization.
Innovation clusters can benefit regions and communities because of knowledge spillover
between industry, capital and research institutions. The Council advised Montana to use
funding to launch cluster initiatives to support the creation of regional innovation clus-
ters. Other states could benefit from this type of initiative, tailored to their particular pop-
ulations, economies, and physical environments.

New York

New York’s 2019 Climate Leadership and Community Protection Act, also discussed
above,’* created the Climate Action Council, which in turn convened a Just Transition
Working Group as directed by the statute.’® In 2021, the working group, as required by
the law, published a study examining employment impacts, as well as opportunities to
help the state meet the law’s just transition goals.**® In 2021, the Climate Action Council
published a draft scoping plan with a number of recommendations aimed at ensuring that
the state’s workforce is “prepared for and stands to benefit from the State’s transition to a
clean economy.*"” The scoping plan includes recommendations related to training, fund-
ing for businesses, and labor standards, including the recommendation to secure “wage
support” and create “a fund for on-the-job training,” as well as other job search support
for workers when a plant closure is proposed.*® Also in 2021, former New York Governor
Andrew Cuomo allocated $5 million for the Just Transition Site Reuse planning program,
a program designed to provide fossil fuel communities with resources to transition to a
clean and sustainable energy source.’”

E. Bankruptcy

When a coal or other fossil fuel company files for bankruptcy, the filing also raises import-
ant just transition considerations, including the company’s ability to comply with wage,
benefit, and pension obligations, as well as provide for possible future health issues related
to the work. The Bankruptcy Code imposes an “automatic stay” on litigation against the
debtor,’'® which cuts off the ability of environmental groups to bring citizen enforcement
suits and of unions to enforce terms of collective bargaining agreements or other worker
rights protections outside of the bankruptcy proceeding. Moreover, research has shown
that “[c]oal companies have used the Bankruptcy Code to discharge or otherwise restruc-
ture substantial environmental, pension, and health care liabilities in a manner that has
eviscerated the regulatory schemes that gave rise to those obligations.”*"

Preventing evasion of regulatory protections through bankruptcy is thus crucial to sup-

porting workers in the fossil fuel sector.’'* For that reason, groups such as the Just Tran-
sition Fund and partners have included bankruptcy-related recommendations in their
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platform. They have called on federal leaders to require coal companies to have sufficient
bonds to cover payroll and retiree pensions as well as ensure that the companies “do not

owe back taxes or federal royalties, unpaid employee wages or pensions, or paycheck con-

tributions before approving transfer of leases and mining permits.”*"?

A transition plan for workers in the fossil fuel sector will
need to be multi-faceted, including training programs,
apprenticeship training programs, wage support,
job-hunting support, career counseling, job fairs

with potential clean energy companies, relocation or
early retirement options, and attention to bankruptcy
proceedings. Several states have begun analyzing

options and funding programs designed to support
industries and communities affected by closures,
providing examples of policies and programs that
could be useful. Across all these policies and programs,
advocates consistently recommend that workers in the
affected industry have a role in the decision about how
to support them.
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V. Highlighting
Opportunities for
Action by AGs

A just transition in the clean energy sector holds the promise of more and better jobs,
policies and court decisions that protect the public fisc and environment, policies that
begin to right the wrongs wrought by a history of racial injustice, and policies that
tackle climate change forcefully and with an urgency that matches the severity of the
problem. But that type of transition is not a guarantee. Instead, climate and labor policy
need to coalesce around these goals and advocates need to ensure that policies are writ-
ten to take into account both climate and labor priorities.*'*

With their many and varied tools—including law enforcement authority, a role in ad-
vising and representing state agencies, public education opportunities, and state and
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tfederal advocacy role—attorneys general have a potentially high-impact role to play in
this area. This Section addresses several recommendations that have been made for a just
transition and describes opportunities for AG involvement. Depending upon the particu-
lar issue, AGs may be able to enforce the law, provide guidance, advocate publicly, propose
policy, convene players, or simply use the bully pulpit to press for just transition goals.

There may also be governmental interests at play, such as a proprietary interest in a proj-
ect, which AGs may be tasked with representing. Those interests may differ across the
three critical spheres associated with the transition: manufacturing (in particular, of new
technologies); construction; and operations and maintenance. In addition, the legal
framework governing a state’s activities may vary across those spheres.

With those broad perspectives in mind, this Section provide initial ideas for AGs and the

advocacy community broadly about the legal and policy tools that can be used to promote
the goals of a just transition. In addition, the Section also offers possible areas for involve-
ment in protecting workers generally from the already-existing impacts of climate change.

A. The Inflation Reduction Act

The Inflation Reduction Act (IRA) was signed into law on August 16, 2022.°"> The Act is
designed to incentivize and fund clean energy and clean transportation and to supercharge
these issues at the state and local level:

* Electric vehicles will become more affordable through credits.’'

* Charging stations will become much more plentiful as states, local governmental
agencies, and businesses take advantage of credits to build them under both the
IRA®" and the Infrastructure Investment and Jobs Act.*'®

* Billions in federal funding will go into a “Greenhouse Gas Reduction Fund” which
will fund projects that reduce greenhouse gas emissions through renewable con-
struction and other related projects.’!’® The Environmental Protection Agency (EPA)
must begin making grants under this program by February 2023.3%

» Companies will have an incentive to cut methane emissions because they will have to
cither pay a fee or comply with EPA regulations requiring cuts under section 136(c).*!

* There are tax credits available to help fund a slew of clean energy investments.**
Many of these projects are eligible for additional credits if they satisfy certain pre-
vailing wage and apprenticeship requirements.*> Some of them are eligible for ad-
ditional credits for complying with domestic content requirements®?* and for invest-
ing in an “energy community,” defined generally as a community that has relied on
fossil fuel production.’?
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There are many opportunities for AG involvement.

B FIRST, besides the funding requirements, the bill contains leasing provisions that have
caused significant concern, especially among environmental justice activists because they
condition new offshore wind leases on oil and gas lease sales.*?* Advocates, including AGs,
will have an opportunity to press the federal government to keep those oil and gas lease sales
to a minimum. For example, the Department of Interior recently proposed leases under those
provisions and a 10-AG coalition weighed in on the plan explaining that new oil and gas
leasing will get in the way of national climate goals and should be avoided.*”

B SECOND, there are many other federal rules that must be issued to implement the statute.
The Department of the Treasury and the Internal Revenue Service (IRS) are collecting com-
ments on the electric vehicle credits and will be issuing further guidance about the credits
soon.*”® EPA just announced a process for submitting comments on implementation of the
Greenhouse Gas Reduction Fund.*” AGs have previously taken steps to advocate with feder-
al agencies to protect public workers under similar federal provisions. For example, when the
Department of Labor (DOL) proposed a regulatory overhaul to the regulations implementing
the Davis-Bacon Act, the federal prevailing wage law, Pennsylvania Attorney General Josh
Shapiro filed comments on those proposed revisions.**°

B THIRD, there may potentially be an important role for AGs in relation to the labor-focused
tax credits under the IRA, available for filers based on payment of prevailing wages, ap-
prenticeship training programs, and/or use of domestically-produced materials (domestic
content). AGs have considerable experience enforcing prevailing wage laws. Violations of
these laws often involve complicated schemes that are not readily detected through exam-
ination of documents alone; employers may falsify records or submit certified payroll re-
cords that demonstrate strict compliance, but require kickbacks in cash from workers. New
York Attorney General Eric Schneiderman, for example, brought criminal charges against
a Port Authority contractor working at JFK Airport, who issued paychecks in the proper
amounts to workers and submitted compliant-appearing paperwork to the authorities even
while also requiring workers to cash their checks and pay him kickbacks.**' As noted pre-
viously in this Report, Pennsylvania AG Shapiro recovered over $20 million for workers in
perhaps the largest prevailing wage criminal case in U.S. history. That case involved a com-
plex scheme involving the benefits portion of the prevailing wage requirement (prevailing
wage rates require payment both of a set wage and a set dollar amount for benefits.)***

The IRA contains penalties for filers that claim credits based on prevailing wage or apprentice-
ship requirements, but that do not comply with these rules.*** With their on-the-ground, di-
rectly relevant enforcement experience, connections with state-level stakeholders, and frequent
interactions with state and local contractors and businesses, AGs are ideally situated to help
ensure that companies comply with the requirements for claiming the IRA-related tax credits
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for satisfying prevailing wage requirements, as well as the tax credits for apprenticeship train-
ing programs and use of domestically-produced materials.

However, the confidentiality requirements of federal tax law*** may create challenges for state
AGs—or, for that matter, other state or local enforcers—that would otherwise potentially be
well suited to play this urgently necessary role. Without public disclosure of which companies
are claiming tax credits for which projects based on payment of prevailing wages, workers will
not know if they are entitled to prevailing wage or whether their rights are being violated. It
will also be difficult for state or local enforcers to know which projects call for monitoring.

The Treasury Department and the IRS are currently seeking comment on the documentation
that should be required to prove compliance with prevailing wage requirements and how to
correct a deficiency, as well as on the apprenticeship and domestic content requirements.**
AGs can engage on these issues, sharing their expertise regarding enforcement of prevailing
wage cases, as well as advocating for boots-on-the-ground enforcement (as opposed to relying
on solely technology-driven screening for violations) and data-gathering measures that track
gender and racial metrics in the application of these credits and use of apprentices. AGs can
also seek federal-state collaboration or a formal state role in ensuring compliance with the
labor-related preconditions for receipt of IRA tax credits.
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B. Improving Job Quality in the Emerging Clean
Energy Sector

Attorneys general can play a role in improving the quality of clean energy jobs by supporting
policies that increase union density, supporting other policies that improve labor standards

in the sector, enforcing existing worker protection laws in the sector (and prioritizing this
emerging industry for enforcement), defending worker protection provisions in any state-lev-
el climate statute, and promoting just transition policies through public advocacy and educa-
tion. This Section surveys some of the tools relevant to the emerging clean energy sector.

Law Enforcement

AGs can prioritize civil and, where applicable, criminal enforcement
of wage payment, prevailing wage, overtime, misclassification,
payroll fraud, and basic labor standards laws in the green industry.
AGs can use antitrust laws where applicable to protect workers. AGs
can defend stronger statutes related to misclassification. AGs can
partner with worker organizations and unions in these efforts.

Several AGs have been extremely active in enforcing workers’ rights laws and com-
bating misclassification in a number of industries.**° This can be made a priority in
the clean energy space as well, ideally for an even larger contingent of AGs. Ensur-
ing compliance with minimum wage, overtime, misclassification, and other basic
labor standard laws could be particularly impactful in the clean energy industry;,
since this industry is still nascent. AGs in states with broad False Claims Acts can
also use these statutes to enforce prevailing wage laws and to stop fraud in relation
to clean energy-related government program. And in line with a general renewed fo-
cus among anti-trust enforcers on labor market competition,**” AG offices” anti-trust
bureaus can monitor and prioritize any potential labor-related anti-trust violations
in the emerging renewable energy industries, such as employer collusion regard-

ing worker wages, mergers that lead to monopsony or otherwise adversely impact
employees’ working conditions, and employer abuse of no-poach or non-compete
agreements.

There will also likely be opportunities to advocate for, enforce, support and defend
state statutes that tighten the standards related to worker misclassification as inde-
pendent contractors. For example, California in 2019 enacted AB5,%*® a law adopting
the ABC test,”*” a more streamlined and protective test for determining employee
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status. The California Trucking Association challenged the statute and California
Attorney General Rob Bonta successfully defended it in the Court of Appeals.’* In
June 2022, the Supreme Court denied a petition for certiorari.

As another example, staying alert for any misuse of apprenticeship programs (for
example staffing a whole worksite with just apprentices) is another area of possi-
ble focus. The newness of the clean energy industry makes it critical to nip any and
all violations in the bud and aggressively publicize such actions, to emphasize that
employers in the industry must not adopt low-road practices. Enforcement in new-
ly-emerging industries can potentially have long-lasting impact.

AGs can enforce anti-discrimination and civil rights laws in relation to
renewable energy employers.

Racial equity is an important part of a just transition, including ensuring that past
patterns of workplace discrimination do not persist and ensuring that communities
adversely affected by climate change and past environmental injustices benefit from
opportunities in the new green energy industries. Many AGs have brought cases to
address employment discrimination. For example, New York Attorney General Le-
titia James in 2020 reached a $1.5 million settlement involving a construction com-
pany with a pattern of “severe sexual harassment” against women, mostly women

of color.**! The settlement also required the company to hire an outside monitor for
three years. Illinois Attorney General Kwame Raoul obtained consent decrees to end
“a brazen pattern of discrimination” based on race by a meat processing company
and a temporary staffing agency it used.’** And New Jersey Attorney General An-
drew Bruck in 2021 announced a set of broad initiatives to promote racial justice.
As with wage theft, misclassification, and other abusive labor practices, it will be
important to ensure racial equity in the clean energy sector. Relatedly, in order to as-
sess the industry’s practices, another priority could be to push companies to disclose
their workers’ racial and gender statistics as they take advantage of tax credits and
other government programs that encourage growth in the clean energy economy.

343

AGs can enforce minority- and women-owned business diversity
requirements for hiring of contractors and/or subcontractors on
public works projects.

For instance, New York AG James investigated and reached a $1.3 million settlement
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with 10 government contractors that committed fraud in relation to state require-
ments for procuring supplies from minority- and women-owned businesses for the
Rochester Schools Modernization Program.**

AGs can bring labor cases that also potentially have a positive
environmental impact.

Misclassification of workers as independent contractors instead of as employees has
had adverse environmental impacts in the transportation sector; reducing the inci-
dence of misclassification could be helpful. A 2019 study showed that worker mis-
classification of California truck drivers leads to low rates of compliance with the
state’s clean vehicle rules, because underpaid misclassified workers struggle to bear
the costs of complying with those rules.** California Attorney General Edmund G.
Brown Jr. brought numerous misclassification cases in relation to truck drivers; if
employees are properly classified, the burden of compliance would fall on compa-
nies, not individual workers.**¢

Another example: multiple studies have found that transportation network compa-
nies such as Uber and Lyft have a significantly adverse impact on the environment,
by increasing the number of cars without passengers circling in a given area (known
as deadheading)**” and also ultimately by reducing use, demand, and support for
public transportation.**® The companies’ business models, in which they treat work-
ers as independent contractors rather than as employees, has allowed them to avoid
paying drivers for all hours worked and therefore obviates any incentive for compa-
nies to reduce the time that drivers spend circling in their empty cars.** The envi-
ronmental problems with these incentives led a large coalition of environmental and
other groups™’ to oppose a 2022 ballot initiative in Massachusetts (ultimately struck
down in court before the election)’*' that would have changed commonwealth law
to allow transportation network companies to treat workers as independent contrac-
tors. Reducing misclassification could also help reduce the negative environmental
impacts of these companies. Both California Attorney General Xavier Becerra®? and
Massachusetts Attorney General Maura Healey>>® have sued Uber and Lyft for work-
er misclassification; as of November 2022, those lawsuits are ongoing.**
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Advocacy and Potential Law Enforcement

AGs can encourage use of project labor agreements in in federal
projects and in their states, and can conduct any enforcement that is
appropriate under such agreements.

As described above, project labor agreements (PLAs) set up terms and conditions
for a construction project, while providing stability and protections that benefit the
project and workers overall.”>> When federal projects are proposed and permits are
being considered, states can provide comments to the federal government pushing
for stronger labor protections, including project labor and labor peace agreements,
in those projects. At the state level, some states have laws disallowing PLAs and AGs
can advocate for policies that are more favorable.’® To the extent PLAs include an
enforcement role for AGs, AGs can engage in proactive investigations or respond to
any complaints about the implementation of the agreements. Overall, AGs can urge
use of PLAs in relation to clean energy projects.

AGs can encourage the designation of clean energy jobs as public
work subject to prevailing wage requirements. Where this occurs,
AGs can prioritize civil and criminal enforcement of prevailing wage
laws in these industries.

A number of AG offices, including in Illinois, Massachusetts, New Jersey, New York,
Pennsylvania, Rhode Island, and Virginia, have brought civil and/or criminal cases
enforcing prevailing wage laws.””” In Pennsylvania, for example, AG Shapiro recov-
ered over $20 million for workers in what his office described as the largest prevail-
ing wage criminal case in U.S. history, involving violations by one of the state trans-
portation department’s largest contractors.**

AGs can push for strengthened labor standards in any new rebates or
incentive programs, and enforce them where they exist. AGs can also
enforce any just transition-oriented requirements for government
contractors pursuant to procurement policy.

A recent Economic Policy Institute report recommends that to address eroding labor
standards in the auto sector, policymakers should ensure that taxpayer subsidies or
rebates to incentivize electric vehicles “come attached with specific requirements on
labor standards in the industry, and with measures to boost investment in domestic
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auto capacity of U.S. producers and suppliers.”** A recent report by Good Jobs First
(a policy and research organization that, among other things, advocates for more
transparency in government subsidies) found that many sizeable state and local eco-
nomic development subsidies (“megadeals”) for electric vehicle and battery factories
did not contain sufficient or any labor standards; electric school bus construction
was a notable exception.’® Even where rebates, incentives, or other subsidies do in-
clude labor standards, there is a need to ensure that recipients are complying with the
requirements of the program. New York AG James recently recovered $3 million for
building service workers employed in buildings that received a real estate tax subsidy
requiring creation of affordable housing or payment of prevailing wages; the subsidy
recipients did not comply with either condition.**! AG James and former New York
AG Schneiderman pursued several similar cases involving these subsidy programs.*®*
In addition, advocates have urged using procurement policy to drive high-road la-
bor practices in the clean energy and transportation industries;**® AGs can investigate
and take action if needed to ensure that such procurement requirements are satisfied.

AGs can encourage use of community benefits agreements, and offer
guidance on how to incorporate effective enforcement to ensure com-
pliance with companies’ community benefits commitments. To the
extent there is a government enforcement role in such agreements,
AGs can enforce them if their jurisdiction permits.

Enforcement of community benefits agreements can be difficult for community
members. AGs could help with this challenge by weighing in on new community ben-
efits agreements in the green economy as they are negotiated, and working to ensure
that there are effective oversight and enforcement mechanisms in place from the out-
set.** To the extent that there are allegations of fraud or other wrongdoing, AGs could
also investigate those allegations. For example, New York AG Schneiderman investi-
gated a non-profit organization set up to implement provisions of a community bene-
fits agreement that Columbia University entered into with the West Harlem commu-
nity as part of the university’s expansion and construction in that neighborhood. The
non-profit was meant to disburse millions of dollars in funds for affordable housing,
workforce development, and community programs,*® but in its first three years had
only issued one very small grant and had failed to set up the infrastructure needed to
implement the terms of the agreement.’®® After investigating, the AG determined that
fraud was not occurring; nonetheless, under an agreement with the AG, the non-prof-
it agreed to be reorganized, implemented new more robust grant-making procedures,
and submitted itself to the supervision of the AG’s Charities Bureau.>*’
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Policy Advocacy, Public Leadership, and
Education and Outreach

AGs can support efforts to help increase union density in clean energy
industries.

As discussed above, the benefits of unions to workers are numerous: increasing wag-
es and benefits and improving workplace safety and job stability for members, and
even improving working conditions for non-members when there is union density
in a given industry.**® The higher pay that comes with unionized employees helps
employers hire more skilled workers, which improves the quality of work and makes
it more efficient.’® These benefits for employers are considerable and may outweigh
any potential increase in wages.’”

Outdated labor laws, though, most notably the National Labor Relations Act (NLRA),
have significantly contributed to a sharp decline in union density nationwide. Al-
though there is strong support among workers and the public for unionization,’”' there
are many obstacles to workers forming unions under current law; in addition, illegal
retaliation and interference by employers are common during union campaigns.*’>

There are serious constraints on what AGs can do to directly enforce the laws gov-
erning unionization in the private sector because the NLRA has broad preemption,
limiting what states and localities can do in this area.’”?

Nonetheless, there are actions that AGs can take in this area that do not fall within
the restrictions created by NLRA preemption.

 AGs can conduct know-your-rights campaigns to educate workers, including
those in green economy jobs, about their NLRA rights to organize and form a
union. The White House Task Force on Worker Organizing and Empowerment
issued its first report in February 2022, and it recommended an extensive out-
reach and public education campaign to make sure that workers throughout the
country know about their organizing and union rights.*’”* AGs generally have a
high public profile in their states; they are in close touch with constituents, and
they often have effective intergovernmental, communications, and outreach
teams. Even though they do not enforce the NLRA, AGs are well suited to help
inform workers within their states about their rights to form a union; AGs could
consider focusing such efforts on clean energy industry workforces generally.

o AGs can develop relationships with unions and other worker organizations, and
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their offices can respond promptly when they refer cases involving violations of
minimum wage, prevailing wage, or other provisions of state law. For example,
New York AG James recently obtained restitution and reinstatement for workers
unlawfully fired during the pandemic, in a case referred by a union.*”

« AGs can use their public presence to show solidarity with workers trying to
unionize, as AG James did recently in a statement supporting Starbucks em-
ployees who had successfully unionized in Buffalo and are trying to do so
elsewhere in the state.’’

o As discussed above,””’ there is a much higher rate of unionization in public
sector jobs. To the extent that there are discussions among state policymak-
ers about creating public (government) jobs within clean energy industries or
the green economy, AGs can support this position. And to the extent that a
given state does not permit unionizing by public employees working for state
or local government, AGs can support law reform allowing them to organize,
given the benefits that collective bargaining offers public employers in addi-
tion to public employees.*”

« AGs can advocate for labor law reform at the federal level. For example, 17
AGs urged Congress to pass the PRO Act, explaining that the new statute

would have restored the “original purpose of encouraging unionization.*”

AGs should maintain ongoing relationships and conversations with
the labor and environmental organizations to stay abreast of new
developments and learn of emerging needs for AG involvement.

Collaboration and communication have consistently been flagged as crucial features
of a just transition.** While it seems almost cliché to urge collaboration and ongoing
communication, they often do not happen without intentional planning and ongoing
structures. For example, the draft scoping plan released recently by New York’s Cli-
mate Action Council highlights “collaborative State and community-based long-term
planning” as a key principle of a just transition guiding implementation of the state’s
climate law.*®' AGs can set up avenues for regular communication among workers and
environmental advocates and their offices to monitor developments in the sector and
keep a close eye on any violations of workers’ rights. One model to consider: the Fair
Labor Division in the Massachusetts AG’s Office holds regularly scheduled meetings
with two groups of worker organizations: a group called the Fair Wage Campaign,
comprised of immigrant worker centers and legal services offices, and the AG’s Labor
Advisory Council, comprised primarily of union leaders.*** Such pre-established struc-
tures can help ensure ongoing routine communication with stakeholder organizations.
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AGs can use their soft powers to promote just transition policies in the
clean energy sector.

AGs are highly visible public leaders within their states. They can use their position
to elevate the issues highlighted in this report, and to advocate for a just transition
within their state and beyond. They can propose state legislation, comment on feder-
al regulations, write amicus briefs, author op-eds, issue studies or reports, and more.

One immediate opportunity for public advocacy relates to federal procurement
rules, which currently limit states and localities that want to place certain pro-work-
er requirements on funds contracted out through state or local agencies. The Of-
fice of Management and Budget’s Uniform Guidance (2 C.ER. pt. 200) is the fed-
eral regulation applicable to most pass-through grants from federal grant-making
agencies, and many state and local agencies use federal grant money to make a

wide range of necessary purchases in local contracting in their own state. The Uni-
form Guidance as currently written makes it difficult for state and local agencies to
consider anything other than cost—such as job quality—as part of the application
evaluation process.”® The February 2022 White House Task Force on Worker Or-
ganizing and Empowerment Report includes Uniform Guidance reform as one of
its recommendations.*** AGs can play a role in any coordinated efforts to reform
the Uniform Guidance by advocating to the federal government in favor of reform;
commenting on proposed regulations regarding reform, when and if they are issued;
supporting positive reform through filing an amicus brief if adopted rules are chal-
lenged in court; and, if reform is ultimately enacted, providing legal advisories and
guidance to state agencies as well as localities within an AG’s jurisdiction.

Finally, some AGs are also leaders trusted by both environmental and worker ad-
vocates; as such, they may be uniquely well positioned to convene stakeholders to
explore joint goals and common ground.

Representing State Agencies

AGs will be needed to defend state laws establishing just transition
policies against court challenges; they will also be needed to defend
implementation of such laws once they are in effect.

As noted above, Illinois, Maryland, and New York have all recently passed legisla-
tion focused on reducing greenhouse gas emissions and on addressing the needs of
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workers in the fossil fuel sector.’®* State agencies have already started implementing
these laws and AGs can play a role in advising their agencies on that implementa-
tion. New York’s Department of Environmental Conservation, for example, recently
denied two permits under its new climate law’* and has already been sued on one
of those denials.”®” New York’s AG now has the job of defending the agency’s deci-
sions.*®® When it comes to implementation of the worker protections, such as the
prevailing wage and project labor agreement requirements in several projects recent-
ly announced by New York,*® AGs will be on the front lines to represent state agen-
cies in relation to challenges regarding those programs as well.

C. A Just Transition away from Fossil Fuel

As explained above, to support and protect workers in fossil fuel jobs as the economy
changes, there are a number of policies and recommendations that can be considered.
AGs have many options for engaging on that front as well, including advocating on behalf
of laid-off workers in a bankruptcy, using bully pulpit tools to push for more robust and
protective state-level and federal programs, and using their supervisory powers to keep an
eye on the expenditures in this area.

Law Enforcement

AGs can prioritize civil and, where applicable, criminal enforcement
of basic labor standards laws in the fossil fuel industry, just like in the
renewable energy industry.

Many worker protections are relevant also in relation to the fossil fuel industry in-
cluding wage protection laws, laws curbing worker misclassification, environmental
and workplace safety statutes, and more. AGs can enforce those laws in the fossil fuel
industry, just like in the renewable energy sector.’*

AGs can enforce additional protections for workers where there are
layoffs or closures.

The federal Worker Adjustment and Retraining Notification (WARN) Act requires
employers with more than 100 employees to give 60 days-notice before a plant clo-
sure or mass layoff.**! States may have comparable laws that go further. For example,
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New York’s WARN Act requires employers with 50 or more employees to provide 90
days-notice before a mass layoff or closure.*”* AGs may have the power to enforce
the federal statute, although there is some limited contrary authority.*** In addition,
state WARN Acts may authorize an AG to enforce them and AGs will represent oth-
er state agencies in court defending those agenciess WARN Act decisions. For exam-
ple, New York’s WARN Act authorizes the state Department of Labor to enforce it***
and the agency has done so.>>

AGs can educate workers in the fossil fuel industry specifically about their rights, re-
spond to complaints from workers, and work with the state legislature and agencies
to improve enforcement and worker protection standards.

Policy Advocacy, Public Leadership, and
Education and Outreach

AGs can advocate for policies addressing the needs of workers and
communities in industries like the coal industry.

Advocates have proposed policy recommendations to address fossil fuel industry
workers’ needs, as described above, and AGs can advocate for these policies in the
state and federal legislatures.

AGs can educate workers, the public and business community about
programs available to them.

Many policies being considered or already in place have grant programs and other
benefits to fund training, workforce development, job search support, local business
and economic development, and environmental remediation, among other pro-
grams. AGs can help educate affected workers and communities about the benefits
or programs available to them, and can advocate to make benefits accessible and
widely available. To the extent that public funds are allocated to address the needs
of transitioning away from fossil fuel, AGs can ensure that these funds are properly
spent and can enforce False Claims Act or other laws, where available and appropri-
ate, to ensure proper use of government resources. AGs have a long history of en-
forcing the False Claims Act and can use their authority to root out any fraud in the
expenditures of public money in this area.’*
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Bankruptcy-Related Advocacy: A Case Study
in How AGs Can Protect the Environment and Workers

Attorneys general can play a key role in bankruptcy court if a fossil fuel company
reorganizes or liquidates. This Section delves into the many opportunities for AGs to
protect workers and the environment in this particular context.

In mid-2019, Blackjewel, a company with coal mines in Kentucky, Virginia, and West
Virginia, filed for bankruptcy in the U.S. District Court for the Southern District of
West Virginia.”” At the same time, the company failed to pay the wages of hundreds of
coal miners, leading to a two-month standoft in which workers camped out on the train
tracks to block the last shipment of coal offsite.”®® The approved bankruptcy liquidation
plan authorizes the company to abandon hundreds of mines without having to restore
the landscape, remediate unsafe conditions, or set aside funding to ensure that cleanup
is possible.” To help avoid the devastating impacts resulting from a poorly executed
bankruptcy like Blackjewel’s, AGs and their client agencies can learn lessons from that
bankruptcy and take steps to protect workers and the environment at multiple stages of the
bankruptcy proceedings, including before the proceedings even start.

As an initial matter, states and AGs have an important and unique role to play in
bankruptcy proceedings. Parties must show a pecuniary interest in order to have a say in
the bankruptcy proceeding,*” and state government should be, and would almost certainly
be, afforded a formal role as a party.*”! State government, including agencies represented by
their AGs, will likely shoulder significant financial burdens as a result of the company closing.
Without an adequate cleanup plan, states can be left with the liability for cleanup, which gives
them a pecuniary interest in the proceeding. In addition, during bankruptcy, cases involving
the company are automatically stayed*”* except in enumerated circumstances including cases
where regulators are exercising their enforcement and regulatory powers.*® Though the
regulator or enforcer will likely not be able to obtain damages in those other, non-bankruptcy
proceedings, the regulator or enforcer could obtain injunctive relief, which provides another
basis for allowing the government a seat at the table in the bankruptcy.

Once a company has filed for bankruptcy protection, there are several stages where an AG
can advocate for workers and the environment, as follows:

» Must the company liquidate its holdings or can it reorganize? To reorganize, a
company must show that it can comply with non-bankruptcy law including wage
laws and environmental laws.*** An AG with concerns about such compliance
could press this issue in bankruptcy court. In 2019, for example, Kentucky Attorney
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General Andy Beshear and Virginia Attorney General Mark Herring urged the
U.S. Trustee*® to pay Blackjewel’s workers when the company went bankrupt.*®
AG Beshear opened his own investigation as well.*” Eventually the federal labor
department became involved and Blackjewel ultimately agreed to pay its workers
over $5 million in unpaid wages.**®

If the company must liquidate, can it abandon its properties? What must be done
to ensure that any abandonment does not damage the public’s health and safety?*”
An AG can advocate in bankruptcy court for adequate environmental protections
as a condition of abandonment, and also for protection of workers’ pensions. For
example, a bipartisan coalition of AGs recently filed an amicus brief in the Supreme
Court in support of certiorari to address the decision by Delphi Corporation, an
auto parts manufacturer and supplier, to deny pension benefits to its employees
after entering bankruptcy.*® They argued that the company had violated employees’

rights. Ultimately, the Supreme Court denied the writ of certiorari.*'!

What priority should various claims be accorded? In bankruptcy proceedings,
secured claims are paid first; then administrative claims, and finally unsecured
claims.** A debtor’s assets may be exhausted before any unsecured claims are

paid. AGs may have an opportunity to argue that pension, retirement, healthcare-
related, or environmental claims are administrative rather than unsecured in order
to improve the priority of the claims and make it more likely that such claims

would ultimately be paid.** To make such arguments, AGs may need to develop
detailed information and legal arguments. For example, in relation to environmental
concerns, an AG advocate may need to obtain an assessment of the future cleanup
expenses, as well as an assessment and valuation of any health concerns related to
site conditions.** During liquidation negotiations, AGs could advocate for a trust

to address foreseeable future cleanup or health-related costs, retiree health benefits,
or pensions that must be paid. Such advocacy is particularly crucial in an industry
like coal mining, in which employees are routinely exposed to disease-causing
materials.*> Without strong advocacy by AGs or others, bankruptcy negotiations can
end in agreements that leave workers’ interests unprotected. In 2019, for example, a
bankruptcy judge prioritized*'® a mine’s restructuring plans over employee benefits,
in a move criticized by experts and activists.*” This example highlights how crucial
worker advocacy is in bankruptcy court.

Are there any inappropriate attempts to skirt liability through transfers? In reviewing
a bankruptcy reorganization or liquidation plan, an AG can monitor any auctions

in which permits are transferred to a new entity, which may itself be a polluter,

and which may lack the resources to satisfy all assumed obligations. An AG can
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also monitor for potential fraudulent creation of subsidiaries: a reorganization
could involve placing all of the environmental, labor, and other liabilities into an
underfunded new company, to the detriment of workers and the environment. For
example, in 2007, Peabody Energy, already facing market pressure, transferred its
pension liabilities to a spinoff named Patriot Coal.*® A few years after the spin-
off, Patriot Coal filed for bankruptcy protection and began shedding its pension
obligations,* ultimately leading to the termination of retiree benefits.

420

Outside of the formal bankruptcy process, there are multiple avenues for AGs to
advocate on behalf of environmental and worker concerns. While a bankruptcy
proceeding is ongoing, the company is required to follow non-bankruptcy laws,
including environmental and workers’ rights laws, and the bankruptcy court will
seek information from the AG or relevant regulator to confirm such compliance.
Paying close attention to such issues could help ensure that these laws are followed.
Meanwhile, an AG may have environmental or workers’ rights claims against

the company outside of the bankruptcy proceeding. The AG can argue that the
automatic stay does not apply to those claims and continue to pursue the claims
outside of the bankruptcy.

Finally, enforcement efforts before a bankruptcy may also affect the bankruptcy
itself. For example, a Kentucky law required coal mines to secure a bond to cover
workers’ wages, which would have helped the Blackjewel miners who lost their
paychecks,*! but that law had not been enforced and the company lacked the
requisite bond at the time of its bankruptcy.** Similarly, when the bankruptcy

court ruled on Kentucky’s motion to compel Blackjewel to bring its permits into
compliance with environmental laws, the court sided with the company after finding
that the state had for years neglected the company’s environmental violations.**

In sum, strict enforcement of existing bankruptcy laws can help protect workers” and
retirees’ rights to payment, pensions, and health benefits in the context of a closure or
reorganization.** AGs can play a unique and important role to protect those rights.




D. Protecting Workers across
Sectors from the Impacts of Climate Change

Workers in both the emerging clean energy sector and the fossil fuel sector are also expe-
riencing many of the devastating impacts from climate change. In fact, workers through-
out the economy face these impacts already, including excessive heat at work, dangerous
cleanup work after climate-caused disasters, financial risk that threatens workers’ pen-
sions, and more. Below are some ways AGs can help protect workers who are already ad-
versely affected by rising temperatures and climate-induced disasters.

Law Enforcement

AGs can closely monitor cleanup operations after climate-related
disasters (such as hurricanes), reach out to worker organizations,
and enforce relevant workers’ rights laws where needed to protect
cleanup workers, who are a workforce particularly susceptible to
violations.

Workers performing cleanup after hurricanes, floods, or other climate-related disas-
ters often experience serious exploitation and workplace violations.** In addition to
enforcing worker protection laws in the clean energy and fossil fuel sectors, AGs can
also ensure compliance in relation to any existing and new industries that arise to
address the damages caused by climate-related disasters.

Advocacy and Potential Law Enforcement

AGs can push for standards, or rules to protect workers from excessive
heat on the job, and can enforce the standards, where they exist.

Heat standards are rules requiring employers to take precautions to avoid worker harm
when the heat becomes unsafe or dangerous.*® They generally include such common-sense
measures like rest, shade, water, and gradual acclimatization to the heat. These protec-
tions are more and more necessary as the climate changes and heat waves intensify.**’

Both labor and environmental advocates at AG offices can push states and the federal

government to adopt and implement strong heat standards to protect workers national-
ly. At the federal level, Occupational Safety and Health Administration (OSHA) recent-
ly issued a request for information about the impact of climate change on occupational
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heat exposure; in January 2022, a multistate coalition of AGs submitted comments in
response.**® The coalition urged OSHA to adopt a federal heat standard, which would
create specific temperature thresholds at which different limits on work are imposed,
in addition to expanding reporting requirements, increasing its workplace inspection
program, and requiring employers to implement measures that prevent workers from
overheating. AGs can continue to monitor the development of an OSHA heat stan-
dard, including filing an amicus brief or intervening in support if the agency finalizes a
standard and it is challenged in court after being adopted.

Unfortunately, however, finalizing an OSHA heat standard is likely to take several
years.*”’ In the meantime, states may enact their own heat standards, as several already
have, as highlighted above.*? In these states, AGs can monitor compliance, maintain
communication with advocates and organizations reaching workers in industries vul-
nerable to workplace heat, and bring enforcement actions where there are violations.

Attorneys general in states without heat standards can advocate for enactment of
heat standards at the state level, or issue reports that demonstrate the need for such a
standard.”' Finally, even without a heat standard, AGs with criminal jurisdiction can
review the relevant facts and assess whether charges may be appropriate in readily pre-
ventable and foreseeable cases of heat-induced workplace injuries or fatalities.**

Policy Advocacy, Public Leadership, and
Education and Outreach

AGs can push for stronger federal safety standards at EPA.

Under section 112 of the Clean Air Act, EPA is tasked with issuing safety rules for
chemical plants that handle hazardous air pollutants.** The Obama administration
updated the safety rules after an explosion in a west Texas fertilizer plant, which
demonstrated that first responders and neighboring communities needed better
information about the chemicals that were being stored at the plants and that the
plants needed better procedures to avoid future accidents.*** The Trump administra-
tion delayed and ultimately rolled those regulations back.*> AGs successfully chal-
lenged the delay** but the challenge to the rollback remains pending as the Biden
administration reconsiders the rollback. Climate change is increasing the risks to
plants as they may be affected by increased risks of flooding and other weather di-
sasters. AGs are engaged in pushing EPA to finalize a rescission of the Trump-era
rollback and restore the urgently needed safety measures.*’
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AGs can push for stronger federal rules addressing climate-related
financial risks.

As the White House recently explained in a report focused on climate-related finan-
cial risk, “[c]limate change poses a systemic risk to our economy and our financial
system.”**® There are several rules currently under consideration to address this. For
example, the Employee Benefits Security Administration of DOL has a proposal
pending on steps it can take to “protect the life savings and pensions of U.S. workers
and families from the threats of climate-related financial risk”*° AGs can advocate
for strong action, for example, requiring administrators of retirement plans gov-
erned by the Employee Retirement Income Security Act to disclose the steps they
have taken to mitigate climate-related risks and how well those mitigation efforts
worked. On a slightly different but related note, AGs commented in favor of a pro-
posed Employee Benefits Security Administration rule to clarify that fiduciaries of
private-sector employee retirement plans, such as 401(k) plans, can consider envi-
ronmental factors (along with social and governance factors) when making invest-
ment decisions, without running afoul of their fiduciary duty.** In November 2022,
the agency finalized the rule in line with those AG comments.*!

AGs can advocate for laws to protect workers from termination if
they take action to stay safe in the face of impending climate-related
disasters.

A number of news stories report instances of workers being discharged or threatened
with discharge or discipline for evacuating or taking other action to remain safe during
an impending hurricane.** Similar concerns exist in relation to other climate-relat-

ed disasters. For example, eight workers at a Kentucky candle factory and six workers
in an Illinois Amazon warehouse were killed at work by a tornado; reports indicate
that the Kentucky workers were threatened with discharge if they left, and the Ama-
zon workers were told to remain at work.**® Currently, if workers do not have a union
contract, there are typically limited avenues for redress regarding such terminations.**
AGs could advocate for the passage of such laws at the state level. At least one example
of this kind of law exists, at the local level: in 2018, the Miami-Dade Board of County
Commissioners passed an ordinance prohibiting employers from retaliating or threat-
ening to retaliate against non-essential employees for complying with County evacua-
tion orders during a state of emergency.** In addition, U.S. Representative Cori Bush in
September 2022, introduced legislation that would, among other things, prohibit em-
ployer retaliation against workers who seek shelter or use time off during a disaster.**
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VI. Conclusion

The climate crisis threatens and harms workers through destabilized weather patterns,
increased heat, more extreme storms, and many other factors. Meanwhile, poor labor
protections harm workers and threaten to undermine efforts to address the climate
crisis. The environmental and labor movements can make and are making common
cause to address climate change and seek economic justice simultaneously, at this
moment of inflection and transition. Renewable energy and good jobs can go hand in
hand; labor and environmental movements are increasingly rejecting narratives to the
contrary, and instead are finding reasons to work together, as cataloged throughout this
Report. Policy recommendations by advocates and experts, along with focused efforts
on the parts of unions, renewable energy companies, environmental justice groups, and
the government, can help bring about a more just transition.

As described above, attorneys general have the potential to play an important and
high-impact role in these efforts. AGs can undertake worker protection initiatives in
the renewable energy space. AG staft can also play an advocacy role in supporting
regulatory and legal solutions that boost this work. Throughout, it will be critical

67



for AGs and their teams to maintain ongoing communication and collaboration with
environmental justice and labor advocates, to understand new developments and needs on
the ground. As AGs look to engage on transition issues, it is important to simultaneously
engage with and listen to the affected communities, avoiding a top-down approach.

Meanwhile, advocates should understand the potential benefits from AG involvement in
just transition issues, and they can work to engage with AGs on these critical matters.

The following table provides an overview of the types of tools that could apply to several
of the recommendations that have been made by advocates in the just transition space.

Table — Recommendations Matched to Possible AG Tools

Recommendations from

- Attorney General Tools
Just Transition Advocates

v Worker education about union
rights; solidarity with workers when
they are attempting to form unions;
responding to violations promptly
that are referred by unions; support
for reform in favor of unionization
rights.

v Promote the use of project labor
. agreements (PLAs) through advocacy
Clean SISO with client agencies and municipal

Facilitate government, where appropriate.
unionization |
v If PLAs are not legal or are restricted

or limited in their jurisdiction, issue a

report or study regarding the benefits

of PLAs; or support their use more
widely.

v/ Be aware of National Labor Relations
Act preemption, which limits states’
ability to get involved in union-related
matters.

68



Recommendations from
Just Transition Advocates

Attorney General Tools

Clean energy:
Prevailing Wage

v Enforce prevailing wage laws when
applicable to clean energy work.

v Encourage policymakers to designate
clean energy jobs as public works
jobs.

v Defend and advocate for the use of
prevailing wage provisions for this
work.

v Take active role in advocating about
and, if possible, enforcing Inflation
Reduction Act’s prevailing wage
provisions.

Clean energy:
Local hire and
community benefits
provisions in state
and local government
contracting

v Advocate for and defend state-
level labor standards; defend the
projects; push for provisions that
allow for enforcement of community
benefits agreements; investigate
any allegations of malfeasance or
violations in implementing the
agreements.
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Recommendations from
Just Transition Advocates

Attorney General Tools

Clean energy
and fossil fuel:
Safety and health
protections

v Advocate for strong federal and state
protections; defend and push for
strong state and federal protections;
enforce state-level heat, workplace
safety, and environmental standards,
where applicable; educate workers
and employers about federal
recommendations on occupational
heat; enforce any worker protection
measures that may be required of
companies seeking government-
granted permits for specific work.

Clean energy
and fossil fuel:

Defend
state climate laws

v Defend just transition policies
embedded or implemented under
state climate laws.

Clean energy
and fossil fuel:
Prevent labor

misclassification and
other workers’ rights

abuses

v Civil and criminal enforcement of
wage-related, misclassification, and
other labor standards laws as well
as anti-discrimination laws; public
education for employers and workers;
provide leadership among state and
local enforcers; propose legislation
where appropriate; prioritize labor
standards enforcement in clean
energy given that it is a nascent,
emerging industry.
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Recommendations from
Just Transition Advocates

Attorney General Tools

Clean energy
and fossil fuel:
Collaboration,
communication,
coordination

v Harness AG offices’ robust outreach
programs to build partnerships and
collaboration with outside advocates
and ensure that communication and
coordination occur between labor and
environmental bureaus.

Fossil fuel:
Training programs
for workers
transitioning out
of fossil fuel
industry jobs

v Public education of and consultation
with worker organizations; advocacy
with companies and policymakers;
develop a robust understanding of the
varied needs.

Fossil fuel:
Enforcement
of worker rights and
environmental laws
in bankruptcy court

v Respond to complaints about WARN
Act violations and advise state
agencies on rigorous enforcement.

v Enforcement; taking stance in
bankruptcy court that supports any
worker claims (e.g., pensions) and any
environmental cleanup claims and
advocacy.
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Appendix A

This Appendix provides a list of some organizations specializing at least in part on
the impact of the clean energy transition on workers, organized alphabetically. In
some instances, we have included examples of the organizations’ work. This is not a
comprehensive list of all organizations doing important work in this space.

* ALIGN “is a longstanding alliance of labor and community organizations united
for a just and sustainable New York”™*’

* Appalachian Voices “brings people together to protect the land, air and water of
Central and Southern Appalachia and advance a just transition to a generative and
equitable clean energy economy.” **

o The BlueGreen Alliance, a member organization comprised of a number of larger
national environmental organizations and labor unions, recently published a state
policy toolkit report on “crafting state policy that rebuilds a cleaner, safer, more
equitable economy.”*** This organization also released an “Energy Transition Policy
Framework” that recommends policies for both workers and communities that will
have both “immediate and long-term benefits” **° In 2021, the California Teamsters
and California state policy office of the BlueGreen Alliance together pushed for the
passage of a statute that aims to reduce truck emissions through incentives that are
also tied to compliance with workplace standards.*!

o Climate Jobs National Resource Center (CJNRC) is a labor-focused organization
working to “combat climate change, create good union jobs, and reverse racial and
economic inequality by building a worker-centered renewable economy”*? CINRC
works collaboratively with the Labor Leading On Climate Initiative at the Worker
Institute of the Cornell University School of Industrial and Labor Relations.

» Through this collaboration, CJNRC has helped to form state-level
coalitions of labor unions in Connecticut, Illinois, Maine, New York, Rhode
[sland, and Texas. Most have produced reports outlining state- and city-
specific policy recommendations for building a just transition.** These
reports can lead to unions signing onto recommendations for reducing
emissions in the state.**
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https://alignny.org/
https://appvoices.org/
https://www.bluegreenalliance.org/
https://climatejusticealliance.org/
https://www.ilr.cornell.edu/worker-institute/labor-leading-climate/about-labor-leading-climate
https://ctclimateandjobs.org/
https://climatejobsillinois.org/
https://www.cjnrc.org/state-climate-jobs/maine-labor-climate-council/
https://www.climatejobsny.org/
https://climatejobsri.org/about/
https://climatejobsri.org/about/
https://www.txclimatejobs.org/

 The Climate Justice Alliance is a member alliance of 84 urban and rural
frontline communities, organizations, and supporting networks in the climate
justice movement. The Alliance focuses on uniting frontline communities and
organizations in order to push “a just transition away from extractive systems
of production, consumption and political oppression, and towards resilient,

regenerative and equitable economies.”**

* Front & Centered is a coalition of community groups in Washington State that are
led by people of color and that have committed themselves to working towards a
just transition. During the 2022 legislative session, this coalition advocated for bills
that included 5 billion dollars for public transportation and other transportation
solutions such as more bike paths.*°

o« The Green Workers Alliance focuses on bringing together “current and future
workers” in the clean energy industries, with a specific focus on organized labor at
utility-scale solar and wind projects.**’

» Illinois Clean Jobs Coalition brings together “environmental advocacy
organizations, businesses, community leaders, consumer advocates, environmental
justice groups, and faith-based and student organizations” to work on policies
affecting public health, the environment, consumer rights, and workers in Illinois.

458

* Just Transition Alliance unites frontline workers (specifically workers in the service,
energy, farmworker, and chemical industries), and fenceline communities (people
of color, Indigenous Peoples and low-income communities) to shift towards a more
sustainable economy. The Alliance pushes for “strategies that embody the priorities
of workers and communities hit hardest by climate change”**

 The Just Transition Centre, established by the International Trade Union
Confederation, is an international organization that facilitates conversations,
trainings, and initiatives to “ensure that [labor] has a seat at the table when planning

for a Just Transition to a low-carbon world.”46°

* Just Transition Fund provides investments and assistance to communities most

impacted by the transition away from coal with the goal of advancing “economic

solutions that are equitable, inclusive, and low carbon.*¢!
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https://climatejusticealliance.org/
https://frontandcentered.org/about-us/
https://www.greenworkers.org/
https://ilcleanjobs.org/
https://jtalliance.org/
https://www.ituc-csi.org/just-transition-centre
https://www.justtransitionfund.org/

o The Labor Energy Partnership (LEP), a collaboration of the AFL-CIO*? and Energy
Futures Initiative, seeks to integrate the labor and climate fields and produce “timely
research that provides actionable recommendations for clean energy policy.**

 Labor Network for Sustainability works with unions and labor groups to address
the climate crisis and builds partnerships between labor interests and the climate
movement.

* Resilience Force is a national organization that advocates for solutions and better
policies for people who work on responding to disasters.

* NY Renews is a coalition of over 300 environmental, justice, faith, labor, and
community groups focused on implementing the New York’s Climate Leadership
and Community Protection Act. The organization explains: “We fight for good jobs

and climate justice, and we're not finished yet”*%*

o The UC Berkeley Labor Center has a green economy program that researches “job
creation, quality, access, and training in the emergent green economy” and assists
“state agencies, labor, and other stakeholders” that are developing climate policy
that intersects with labor interests.

o WE ACT for Environmental Justice is an environmental justice oriented
community-based organization in West Harlem. Together with the Environmental
Leadership Forum (a national coalition of 54 environmental justice organizations),
they issued a Green Jobs Report offering policy solutions for “closing the diversity

gap within the Green Jobs and renewable energy sectors.”*®

» The Worker Institute at Cornell’s School of Industrial and Labor Relations “engages
in research and education on contemporary labor issues, to generate innovative
thinking and solutions to problems related to work, economy and society”*® The
group “brings together researchers, educators and students with practitioners
in labor, business and policymaking to confront growing economic and social
inequalities, in the interests of working people and their families”*” As noted
above, the Worker Institute has a Labor Leading On Climate Initiative.
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https://laborenergy.org/
https://www.labor4sustainability.org/
https://resilienceforce.org/
https://www.nyrenews.org/
https://laborcenter.berkeley.edu/green-economy/
https://www.weact.org/
https://www.ilr.cornell.edu/worker-institute/labor-leading-climate/about-labor-leading-climate
https://www.ilr.cornell.edu/worker-institute/labor-leading-climate/about-labor-leading-climate
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Brochures/pubMisclassification.pdf (providing workers with a number to call if they believe they have been misclassified)
https://www.ag.state.mn.us/Brochures/pubMisclassification.pdf (https://perma.cc/KJ4Q-U78Q); N.Y. Att’y Gen.r,

Labor Bureau, Complaint (providing a complaint form and contact information for workers who think they have been
misclassified, among other issues that may arise), https://ag.ny.gov/labor/contact (https://perma.cc/DMY8-56VM).

Press Release, Office of Wash. Att’y Gen., Lasting impact: Study finds AG Ferguson’s no-poach initiative boosted
income for low-wage workers nationwide (Jul. 26, 2022), https://www.atg.wa.gov/news/news-releases/lasting-
impact-study-finds-ag-ferguson-s-no-poach-initiative-boosted-income-low (https://perma.cc/ZTB8-4UMA).

Press Release, Office of N.Y. Att’y Gen., Attorney General James Ends Harmful Labor Practices at Top

Title Insurance Companies (Jul. 25, 2022), https://ag.ny.gov/press-release/2022/attorney-general-james-
ends-harmful-labor-practices-top-title-insurance-companies (https://perma.cc/AM8D-JINL).

Press Release, Office of N.Y. Att’y Gen., on Earth Day 2021, Att’y Gen. James Highlights Long Island

and N.Y.C. Envtl. Accomplishments (Apr. 22, 2021), https://ag.ny.gov/press-release/2021/earth-day-2021-
attorney-general-james-highlights-long-island-and-new-york-city. (https://perma.cc/Y48V-AJXP).

In some instances, though, state AG advisory input into state agency actions may have limited influence, depending

upon the relationship between the AG and the administration of the governor in a given jurisdiction.

See e.g, Allco Finance Limited v. Klee, 861 F.3d 82 (2d Cir. 2017) (rejecting challenge to Connecticut’s

program promoting renewable energy); see also Gerstein (2020), supra note 41, at 24-25.

Janus v. AFSCME Council 31, 138 S. Ct. 2448 (2018); see List of State Attorneys General Guidance/Advisories on

the Rights and Duties of Public Sector Employers and Employees after Janus v. AFSCME Council 31, AMERICAN
CONSTITUTION SOCIETY, https://www.acslaw.org/wp-content/uploads/2019/03/State-AG-Guidance-to-Public-
Sector-Employers Employees-after-Janus-v.-AFSCME-Council-31-1.pdf (https://perma.cc/2QCX-YFZ9).

Press Release, State of Cal. Dep’t of Justice, On Labor Day, Att’y Gen Bonta Highlights Key

Worker Protections (Sept. 6, 2021), https://oag.ca.gov/news/press-releases/labor-day-attorney-
general-bonta-highlights-key-worker-protections (https://perma.cc/KSH4-JQC4).

Gerstein (2020), supra note 41, at 8.

1d. at 20.

Press Release, Office of N.Y. Att’y Gen., Attorney General James Releases Statement in Support of Buffalo

Starbucks Employees’ Efforts to Unionize (Nov. 16, 2021), https://ag.ny.gov/press-release/2021/attorney-
general-james-releases-statement-support-buffalo-starbucks-employees (https://perma.cc/RP4Z-G275).

Terri Gerstein, The Role of State Attorneys General in Protecting Workers’ Rights, ACS

Expert Forum (Sept. 4, 2022), https://www.acslaw.org/expertforum/the-role-of-state-
attorneys-general-in-protecting-workers-rights/ (https:/perma.cc/XGR9-4E6D).

Misclassification of Employees: Examining the Costs to Workers, Businesses, and the Economy. Hearing before

the H. Subcomm. on Workforce Prot., 116" Cong. (2019), (statement of Karl A. Racine, Att’y Gen. of D.C.).

Press Release, Office of the Att’y Gen. for D.C., AG Racine Sues Construction Companies

for Misclassifying Workers and Violating Workers’ Rights (Oct. 18, 2021), https://oag.dc.gov/
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release/ag-racine-sues-construction-companies (https://perma.cc/2PMQ-JRJP).

Amelia Templeton and Monica Samayoa, Oregon medical examiner releases names of June heat wave

victims, OR. PUB. BROADCASTING (Aug. 6, 2021), https://www.opb.org/article/2021/08/06/oregon-
june-heat-wave-deaths-names-revealed-medical-examiner/ (https:/perma.cc/NW9C-BJHH).

Associated Press, Ore. AG orders release of identities of heat wave victims, E&E NEwS: CLIMATEWIRE

(Aug. 2, 2021), (quoting the order), https://subscriber.politicopro.com/article/eenews/2021/08/02/oregon-
ag-orders-release-of-identities-of-heat-wave-victims-279074 (https://perma.cc/ WOKR-XCFT).

See Gerstein (2020), supra note 41, at 3 (explaining that beyond their core work, AGs “issue opinion letters

and advisories, propose legislation, issue reports, educate the public about important rights, file amicus

briefs, submit comments and provide testimony on state and federal legislation, and author op-eds™).

Marcia Layton Turner, Is On-Call Scheduling In Retail Coming To An End, Forbes (Dec. 31, 2016), https://www.forbes.
com/sites/marciaturner/2016/12/31/is-on-call-scheduling-in-retail-coming-to-an-end/ (https://perma.cc/BFF4-X796).
Press Release, I1l. Att’y Gen. Kwame Raoul, Madigan Probes National Job Search Sites Over Potential Age Discrimination
(Mar. 2, 2017), https://illinoisattorneygeneral.gov/pressroom/2017_03/20170302.html (https://perma.cc/WWX3-9BFM).
Ina Jaffe, Older Workers Find Age Discrimination Built Right Into Some Job Websites, NAT’L

PuB. Rapio (Mar. 28, 2017), https://www.keranews.org/2017-03-28/older-workers-find-age-
discrimination-built-right-into-some-job-websites (https://perma.cc/SPHB-QXL7).

Gerstein (2020), supra note 41, at 19; see also Gerstein (2021), supra note 52

(explaining that states should strengthen statutes that protect workers).

Letter from Cal. Att’y Gen. Rob Bonta et al., to The Honorable Chuck Schumer et al. (Aug. 10, 2021) (comment letter
addressing “Support of H.R. 842 “Protecting the Right to Organize Act of 20217), https://ag.ny.gov/sites/default/
files/letter from state attorneys general re pro_act.pdf (https://perma.cc/JJ3J-W536). As of this writing, the PRO

Act is still awaiting passage by the Senate. See Protecting the Right to Organize Act of 2021, H.R.842, 177th Cong.
(2021-22), https://www.congress.gov/bill/117th-congress/house-bill/842 (https://perma.cc/EPD5-9MRW).

N.Y. et al., Comment Letter Re: PFAS Legislation (July 30, 2019), https://ag.ny.gov/sites/default/

files/multistate pfas legislative letter 7.30.19 final.pdf (https://perma.cc/R4QN-8Z3M).

Minn. Office of the Att’y Gen. Keith Ellison, Report of the Minnesota Attorney General s Advisory

Task Force on Expanding the Economic Security of Women at 22-24 (Mar. 2022), https://www.ag.state.
mn.us/Office/Initiatives/ WESA/WESTF_Report.pdf (https://perma.cc/FKG3-HYZK).

2022 Wash. Sess. Laws 5793, https://app.leg.wa.gov/billsummary?BillNumber=5793& Year=2021

&lnitiative=false (https://perma.cc/3KRX-1.X74); see also Press Release, Wash. Office of the Att’y Gen.,

Legislature passes AG Ferguson, Sen. Wilson bill that provides stipends to individuals with lived experience

who participate on task forces (Mar. 8, 2022), https://www.atg.wa.gov/news/news-releases/legislature-
passes-ag-ferguson-sen-wilson-bill-provides-stipends-individuals (https://perma.cc/854X-SP3L).

Press Release, Office of N.Y. Att’y Gen., Attorney General James Leads Coalition to Support Fast-

Food Restaurant Workers (Sep. 29, 2022), https://ag.ny.gov/press-release/2022/attorney-general-james-
leads-coalition-support-fast-food-restaurant-workers (https://perma.cc/MFEN-QGKK).

N.Y. Office of the Att’y Gen. Letitia James, Envtl. Prot. Bureau, Testimony of Assistant Att’y Gen. Laura

Mirman-Heslin, Public Listening Session on Review of EPA Risk Management Program Regulation

Revisions Completed Since 2017, Docket ID No. EPA-HQ-OLEM-2021-0312 (July 8, 2021), https://
www.law.nyu.edu/sites/default/files/Written%20Testimony%200f%20NYAA G%200n%20RMP%20
Improvements%2C%20with%20Exhibits%20A%2C%20B.pdf (https://perma.cc/7J7J-ZVWR).

Gerstein (2020), supra note 41, at 22-23.

Brief for the State of Cal. as Amicus Curiae Supporting Plaintiff’s Motion for Preliminary Injunction, United Farm Workers
v. U.S. Department of Labor, 509 F.Supp.3d 1225 (E.D.Cal. 2020), No. 1:20-cv-01690-DAD-JLT https://oag.ca.gov/sites/
default/files/State%200f%20CA%20Mo0t%20%2B%20Proposed%20Amicus%20Brief.pdf (https://perma.cc/9GF9-FGHF).
United Farm Workers v. U.S. Department of Labor, 509 F.Supp.3d 1225 (E.D.Cal. 2020).

Complaint, New York et al. v. U.S. Envtl. Prot. Agency, 1:20-cv-10642 (S.D.N.Y. Dec. 16, 2020), https://
oag.ca.gov/sites/default/files/N'Y %20v%20EPA %20complaint.pdf (https://perma.cc/QL3N-G2ET).

Rural & Migrant Ministry v. U.S. EPA, 510 F.Supp.3d 138, 144 (S.D.N.Y. 2020).

Letter from Att’ys Gen. of Ill. et al., to E.P.A. Administrator Andrew R. Wheeler (Feb 10. 2020), (Comments on

National Emission Standards for Hazardous Air Pollutants: Ethylene Oxide Commercial Sterilization and Fumigation
Operations, 84 Fed. Reg. 67,889 [Dec. 12, 2019)), https://illinoisattorneygeneral.gov/pressroom/2020 _02/200210-
Attorneys General EtO_Sterilizer ANPRM Comment.pdf (https://perma.cc/86Q3-NESS).

Docketing Notice, State of N.Y. v. Wheeler, Case 20-2729, Document 1-1 (Aug. 17, 2020), https://
www.law.nyu.edu/sites/default/files/State_of New_York v. Wheeler small.pdf (https:/perma.cc/

D2F4-RHSE); See also Gerstein (2020), supra note 41, at 22-23 (describing other advocacy).

Press Release, Office of Mass. Att’y Gen., AG Healey Co-Leads Multistate Coalition in Support of Federal Effort to Prioritize
Workplace Rights and Safety in Immigration Enforcement (Nov. 15, 2021), https://www.mass.gov/news/ag-healey-co-leads-
multistate-coalition-in-support-of-federal-effort-to-prioritize-workplace-rights-and-safety-in-immigration-enforcement
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(https://perma.cc/85NY-XC53); Press Release, Office of Wash. Att’y Gen., AG Ferguson blasts Biden administration’s
“cruel effort” to eliminate protections for Hanford workers (Sept. 14, 2021), https://www.atg.wa.gov/news/news-releases/
ag-ferguson-blasts-biden-administration-s-cruel-effort-eliminate-protections (https://perma.cc/HGD3-YQ7A).

See Jeremy Brecher, Climate Solidarity: Workers vs. Warming at 26-36 (2017) (describing some union

efforts opposing emissions cuts and promoting fossil fuel projects), available at https://labor4sustainability.
org/wp-content/uploads/2017/06/Climate-Solidarity.pdf (https://perma.cc/VW25-3L MG).

Jeremy Brecher, Climate Solidarity: Workers versus Warming, 27 NEw LABOR FOrRuM 96 (Jan. 2018),
https://journals.sagepub.com/doi/full/10.1177/1095796017745039 (https://perma.cc/62PE-U2NF).

WE ACT for Environmental Justice, Green Jobs Report at 5 (Dec. 9, 2020), https://www.
weact.org/publications/green-jobs-report/ (https://perma.cc/ WEP9-B8VD).

Dept. of Energy, DOE Announces New Leader of Energy Jobs Office (Aug. 5, 2022), https://www.energy.
gov/articles/doe-announces-new-leader-energy-jobs-office (https://perma.cc/37BG-WAKM).

Betony Jones & Carol Zabin, Are Solar Energy Jobs Good Jobs?, UC BERKELEY LABOR CENTER (July 2, 2015),
https://laborcenter.berkeley.edu/are-solar-energy-jobs-good-jobs/ (https://perma.cc/DDST-BONU).

Press Release, Sierra Club, Ten Leading Environmental, Advocacy Groups Tell EV Start-up: Engage with Unions

to Build Clean, Just, and Prosperous Future (Nov. 10, 2021), https://www.sierraclub.org/press-releases/2021/11/
ten-leading-environmental-advocacy-groups-tell-ev-start-engage-unions-build (https://perma.cc/479J-U9EN).

Press Release, I1l. Att’y Gen. Kwame Raoul, Attorney General Raoul Announces Settlements with

Construction Subcontractors at Rivian Automotive over Unpaid Overtime Wages (Dec. 21, 2021), https://
illinoisattorneygeneral.gov/pressroom/2021 12/20211221.html (https://perma.cc/D3UR-Y7HZ); Josh

Eidelson and Edward Ludlow, Rivian Employees Say Rapid Production Led to Injuries, Safety Oversights in

Hllinois Plant, BLOOMBERG (Nov. 20, 2022), https://www.bloomberg.com/news/articles/2022-11-20/rivian-
rivn-employees-describe-safety-hazards-injuries-at-illinois-factory (https:/perma.cc/VW2M-RCBM).

Jim Barrett & Josh Bivens, The stakes for workers in how policymakers manage the coming shift to all-electric vehicles,
Econ. PoL’y INST. (Sept. 22, 2021), https://www.epi.org/publication/ev-policy-workers (https://perma.cc/RN8Z-3ZTP);
See Celine McNicholas, et al., Why unions are good for workers—especially in a crisis like COVID-19 12 policies that
would boost worker rights, safety, and wages, ECON. POL’Y INST. (Aug. 25, 2020), https://www.epi.org/publication/
why-unions-are-good-for-workers-especially-in-a-crisis-like-covid-19-12-policies-that-would-boost-worker-rights-
safety-and-wages/ (https://perma.cc/G3GT-9CGG); Josh Bivens, et al., How today s unions help working people:
Giving workers the power to improve their jobs and unrig the economy, ECON. POL’Y INST. (Aug. 24, 2017), https://
www.epi.org/publication/how-todays-unions-help-working-people-giving-workers-the-power-to-improve-their-jobs-
and-unrig-the-economy/ (https://perma.cc/SUIR-ROX5); Kevin Cashman & Evan Butcher, The Union Dividend:

It Reaches Beyond Members, THE CENTER FOR ECONOMIC AND PoLICY RESEARCH (Sept. 10, 2015), (surveying

research showing that unions “presence and political power are likely used to push for policies that benefit all
workers”), https://cepr.net/the-union-dividend-it-reaches-beyond-members/ (https://perma.cc/6SRY-777U).

See infra note 212 and accompanying text.

See Fact Sheet, Who are today s union workers? ECON. POL’Y INST. (Apr. 21, 2021), https:/www.
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